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PUBLIC SAFETY AND CIVIL RIGHTS IMPLICA- 
TIONS OF STATE AND LOCAL ENFORCE- 
MENT OF FEDERAL IMMIGRATION LAWS 


THURSDAY, APRIL 2, 2009 

House of Representatives, 

Subcommittee on Immigration, 

Citizenship, Refugees, Border 
Security, and International Law 
Subcommittee on the Constitution, 

Civil Rights, and Civil Liberties, 

Committee on the Judiciary, 

Washington, DC. 

The Subcommittees met, pursuant to notice, at 10:15 a.m., in 
room 2141, Rayburn House Office Building, the Honorable Zoe 
Lofgren (Chairwoman of the Subcommittee on Immigration, Citi- 
zenship, Refugees, Border Security, and International Law) pre- 
siding. 

Present from the Subcommittee on Immigration, Citizenship, 
Refugees, Border Security, and International Law: Representatives 
Lofgren, Jackson Lee, Waters, Gutierrez, King, Harper, Poe, 
Chaffetz, and Smith (ex officio). 

Present from the Subcommittee on the Constitution, Civil Rights, 
and Civil Liberties: Representatives Nadler, Watt, Scott, Delahunt, 
Johnson, Conyers, and Franks. 

Staff Present from the Subcommittee on Immigration, Citizen- 
ship, Refugees, Border Security, and International Law: Traci 
Hong, Majority Counsel; Lou DeBaca, Majority Counsel; Andrea 
Loving, Minority Counsel; and Andres Jimenez, Majority Profes- 
sional Staff Member. 

Staff Present from the Subcommittee on the Constitution, Civil 
Rights, and Civil Liberties: David Lachmann, Majority Sub- 
committee Chief of Staff; Paul Taylor, Minority Counsel; and Matt 
Morgan, Majority Staff Assistant. 

Ms. Lofgren. This joint hearing of the Subcommittee on Immi- 
gration, Citizenship, Refugees, Border Security, and International 
Law, as well as the Subcommittee on the Constitution, Civil 
Rights, and Civil Liberties, will come to order. 

We welcome to this joint hearing all of you. I would like to thank 
our witnesses for being here to examine the public safety and civil 
rights implications of State and local enforcement of the Federal 
immigration laws. 


( 1 ) 
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This Congress has long recognized the particular threat that im- 
migrant women face in domestic violence. As recognized by Legal 
Momentum, a respected organization that advocates for the rights 
of women and girls, beginning in 1994 with the Violence Against 
Women Act, known as VAWA, Congress created special visas for 
undocumented women who are being abused by their spouses so 
that they do not have to live in fear of deportation if they complain 
to the police about abusive spouses. 

VAWA was reauthorized in 2000, along with the creation of two 
new visas for undocumented victims of violence, those that suffer 
from severe forms of human trafficking, and those who are helpful 
in prosecuting crimes. These programs have been repeatedly reau- 
thorized and expanded by Congress over the last decade, including, 
in 2008, with the William Wilberforce Trafficking Victims Protec- 
tion Reauthorization Act, to ensure that victims of violence have an 
opportunity to escape their abusers. 

Unfortunately, due in part to bad implementation and poor Fed- 
eral supervision, in recent months I have begun to hear story after 
story of the Federal program created by Congress in 1996 that ap- 
pears to fly in the face of all the work Congress has done to protect 
victims of violence. This program, known by most as the 287(g) pro- 
gram, allows the Department of Homeland Security to enter into 
agreements with State and local law enforcement to deputize them 
to enforce immigration law. 

While some may feel that the program is necessary to ensure en- 
forcement of immigration law, everyone should agree that it should 
be implemented and supervised in an appropriate manner to en- 
sure the public safety and protection of civil rights. Unfortunately, 
the stories I have been told over the last several months suggest 
much more needs to be done to make sure that the 287(g) agree- 
ments do not undermine the protection of our communities, victims 
of violence, or civil rights. 

Moreover, in just the last 2 years, 60 of 67 287(g) agreements 
have been signed, despite the fact that this program has been 
around for almost 13 years. With this recent explosion in interest 
in 287(g) agreements, more and more jurisdictions across the Na- 
tion are enforcing Federal immigration laws even without entering 
into a 287(g) agreement with DHS. 

Today we will hear from a witness who has stepped up to tell us 
disturbing stories of abusive local law enforcement of immigration 
law regarding people too afraid to tell their own stories for fear of 
retaliation. Antonio Ramirez of Frederick, Maryland will tell us of 
a woman who was afraid to call the police when she was beaten 
up by her husband because he has threatened to seek her deporta- 
tion and take their child away from her. She said she is so scared 
that she simply tolerates the beatings instead of calling the police, 
who she believes will deport her because of the stories she has 
heard of the local police enforcing immigration law. 

The media and attorneys representing Rita “Fany” Cote tell us 
that Ms. Cote’s sister called 911 because her sister’s boyfriend was 
choking her. When the police arrived, they had trouble commu- 
nicating with the victim, so the victim’s undocumented sister, Ms. 
Cote, who had better English skills, offered to help translate. But 
the police checked everyone’s immigration status, and rather than 
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arresting the boyfriend who choked her, they instead arrested Ms. 
Cote. She had to leave behind her three young U.S. Citizen chil- 
dren and her U.S. Citizen husband and be taken to Lake County 
Jail, where the Tavares Police Department held her for more than 
a week. 

The disturbing stories go beyond victims of domestic violence. 
One of our witnesses today, Julio Cesar Mora, a U.S. citizen, born 
and raised in Arizona, was on his way to work with his 66-year- 
old dad — a legal, permanent resident who has lived in the U.S. 
since the 1960’s — when two black SUVs with Maricopa County po- 
lice officers aggressively pulled them over. Without explaining the 
reason for the stop, the officers told Mr. Mora and his father to get 
out of their car, and they were handcuffed. They were taken to his 
father’s workplace, where an immigration raid was underway. They 
were held there for several hours until they had the opportunity to 
explain that they were lawfully present in the U.S. As Mr. Mora 
explains, “To this day, I don’t know why the officers stopped us. I 
don’t think it’s fair the way we were treated.” 

If this Confess is committed to protecting the public safety in 
our communities, to protecting victims of crime, and to protecting 
civil rights, then we are required to examine the effects of State 
and local law enforcement of immigration law. 

I look forward to hearing from our witnesses today. And I know 
that they will help us conduct this very important examination. 

It is important that as we seek to enforce the law, that we also 
live under the law. And that is what this hearing is about today. 

I would now recognize our distinguished Ranking minority Mem- 
ber of the Subcommittee on Immigration, Citizenship, Refugee, 
Border Security and International Law, Steve King, for his opening 
statement. 

Mr. King. Thank you. Madam Chair. I appreciate this hearing. 
And I appreciate the witnesses coming forward to testify. It is 
never easy to sit down before this Congress and submit yourselves 
to the questions that will come from the Members on this panel. 
But before we begin our discussion today, I would like to set out 
the underlying Federal law that governs State and local law en- 
forcement. 

The use of race or national origin in law enforcement is only 
strictly prohibited when race or national origin is the sole criteria 
for the law enforcement action — in fact, I should say sole cri- 
terion — and it has to be based upon an invidious purpose. 

As the Supreme Court made clear in the 1996 case of Bush v. 
Vera, mere racial disproportions in the level of law enforcement ac- 
tivity for a particular crime may be unobjectionable if they merely 
reflect a racial disproportionality in the commission of that crime. 

To give an example, the Supreme Court has upheld a program 
in which vehicles passing through a permanent checkpoint 66 miles 
from the Mexican border were visually screened by Border Patrol 
agents for occupants who appeared to be of Mexican national ori- 
gin. In that case, and in the United States v. Martinez -Fuerte, the 
Court held that it was constitutional for the Border Patrol, after 
routinely stopping or slowing automobiles at a permanent check- 
point, to refer motorists selectively to a secondary inspection area 
for questions about citizenship and immigration status. The Court 
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held that there were no constitutional violations as long as such re- 
ferrals were made largely on the basis of apparent Mexican ances- 
try. 

The Supreme Court made clear in the 1981 case of Haig v. Agee 
that “such holdings are appropriate given that it is obvious and 
unarguable that no government interest is more compelling than 
the security of the Nation.” 

Even beyond the context of border security, law enforcement has 
broad discretion to reasonably rely on the factors of race and na- 
tional origin as long as such criteria are not the sole criterion that 
invidiously motivates action by law enforcement. 

Indeed, under the Department of Justice’s own official guidelines 
on the use of race by law enforcement, it is made clear that in con- 
ducting an ongoing investigation into a specific criminal organiza- 
tion whose membership has been identified as being overwhelm- 
ingly of one ethnicity — Mara Salvatrucha, for example — law en- 
forcement should not be expected to disregard such facts in pur- 
suing investigative leads into the organization’s activities. 

The Department of Justice guidelines further state that Federal 
authorities may also use reliable, locally relevant information link- 
ing persons of certain race or ethnicity to a particular incident, un- 
lawful scheme, or ongoing criminal enterprise, including a gang, 
even absent a description of any particular individual suspect. 

Of course, law enforcement is at its discretion and can impose on 
itself restrictions beyond what is prohibited by constitutional law 
and precedents, but those decisions should be made by State and 
local law enforcement working to protect citizens in local jurisdic- 
tions, not by Members of Congress thousands of miles away here 
in Washington, D.C. 

So what are the effects of these policies? I would suggest that, 
when used correctly by law enforcement officials, the effect is safer 
communities. And safer communities are also created when State 
and local law enforcement officials help to enforce Federal immi- 
gration law. That is made even more clear when we look at exam- 
ples in which State or local law enforcement has failed to do so. 

For instance, four of the 9/11 hijackers had documented contact 
with State or local law enforcement officers after entering the 
United States. All four were pulled over for traffic infractions at 
one point in the months before September 11, 2001. Unfortunately, 
none were reported to Federal immigration officials, despite their 
violations of Federal immigration laws. We all know the dev- 
astating results of the hijackers’ malicious activities, and can only 
speculate how many lives might have been saved. 

Operation Community Shield is an ongoing example of benefits 
of coordination among Federal, State and local law enforcement en- 
tities. It is a law enforcement program in which Federal, State and 
local law enforcement officials work together to conduct criminal 
investigations and other law enforcement operations against vio- 
lent criminal alien street gangs. According to ICE, since Operation 
Community Shield’s inception, 7,655 street-gang members and as- 
sociates from over 700 different gangs have been arrested and are 
no longer on America’s streets; 107 of those arrested were gang 
leaders, and more than 2,555 of those arrested had violent criminal 
histories. 
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By virtue of their sheer numbers, 740,000 State and local law en- 
forcement personnel come into contact with many more people on 
any given day than do Federal enforcement officials. This contact 
can result and has resulted in the arrests of illegal immigrants who 
would otherwise he free to commit future crimes. Remember, no 
crime by illegal aliens would ever occur if they were removed from 
the United States before they could strike. These are truly sense- 
less crimes. 

Sadly, the state of local law enforcement officers who came into 
contact with Alfredo Ramos prior to March 30, 2007 were prohib- 
ited by their jurisdictions from coordinating with Federal immigra- 
tion officials. I say sadly, because since on that day, Ramos killed 
16-year-old Tessa Tranchant and her 17-year-old friend, Allison 
Kunhardt. We will hear shortly about the devastating effects of 
lack of law enforcement coordination from Tessa’s father, who is 
here today. 

Tessa, Allison, their families, and the other victims of criminal 
aliens, are the ones whose country failed to protect them. They are 
the true victims. If we have to choose between political correctness 
and ensuring the safety of the American people, I will choose the 
American people in a heartbeat. 

Thank you. Madam Chair. I yield back. 

Ms. Lofgren. I would now recognize the Chair of the Constitu- 
tion Subcommittee, Mr. Nadler, the co-convener of this hearing, for 
his opening statement. 

Mr. Nadler. Thank you. Madam Chairwoman. I am pleased to 
be able to join you in holding this hearing on the civil rights impli- 
cations of State and local enforcement of Federal immigration laws. 

This is the second joint hearing being held by the Constitution 
and Immigration Subcommittees. That is significant because we 
have received many reports from around the country about law en- 
forcement officials in some jurisdictions going beyond the law and 
engaging in abusive activities we had hoped were no longer found 
in this country. 

It is important that the law is enforced effectively. It is also im- 
portant that the rule of law is respected by everyone, especially by 
those charged with enforcing it. Unfortunately, it appears that in 
their zeal to enforce immigration laws, some local law enforcement 
officials have gone far afield, violating our civil rights laws, vio- 
lating the Constitution, violating the rights of U.S. citizens and of 
noncitizens who are here legally. That is not law enforcement, that 
is subversion of the law. 

We need to ask some very important questions today. Most im- 
portantly, is it appropriate to have local police enforcing the immi- 
gration laws, or is that Federal function better left to the Federal 
Government? If it is appropriate, are Federal dollars being spent 
correctly, with proper oversight and within the requirements of the 
law? If they are not, if a particular local police enforcement agency 
is violating the law systematically, should the Department of Jus- 
tice revoke the section 287(g) contract on the grounds that that po- 
lice agency is not conducting itself within the bounds of the law 
and cannot be trusted to enforce the law under the law? 

In some instances, we have seen a pattern and practice of vio- 
lating people’s civil rights. Reports of widespread racial profiling. 
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threats against the exercise of first amendment rights, retaliation 
against newspaper reporters who print unflattering comments 
about local officials, selective prosecutions, the abuse of arrestees 
and prisoners, among other problems, demand a careful investiga- 
tion. 

We have witnesses here today who will tell of some very compel- 
ling and distinguishing stories. I hope the Members of this Com- 
mittee will pay careful attention. 

Whatever your views on immigration policy, I hope we can all 
agree that the police power does not give anyone the right to de- 
clare open season on anyone who may “look foreign” to someone 
else. That is not the American way. In fact. It is illegal, and the 
Federal Government has a duty, just as we did when local law en- 
forcement colluded with the Ku Klux Klan many years ago, to in- 
tervene and protect individual rights against local law enforcement 
if they are violating such rights, without fear or favor. 

I thank the distinguished Chairwoman, and I yield back the bal- 
ance of my time. 

Ms. Lofgren. The gentleman yields back. 

I am advised that the Ranking Member of the Constitution Sub- 
committee would like to waive his opening statement, so we will go 
to the Ranking Member of the full Committee, Mr. Smith, for his 
opening statement. 

Mr. Smith. Madam Chair, I hope this hearing will explore the 
detrimental effects of sanctuary cities that prohiMt State and local 
law enforcement officials from helping enforce immigration laws 
and making our communities safer. 

The 740,000 State and local law enforcement officials in the 
United States should do all they can to protect the American peo- 
ple. That includes helping enforce immigration laws. Otherwise, 
criminals and even terrorists are able to prey on innocent victims. 

This very harm occurs on a regular basis in sanctuary cities 
across the United States. For instance, the director of A Christmas 
Story, Bob Clark, was killed by an illegal immigrant drunk driver 
in Los Angeles in April, 2007. An illegal immigrant gang member 
shot three students in Newark, NJ, execution style in August 2007. 
He was free on bail, and was facing charges of aggravated assault 
and sexual abuse of a child at the time of the murders. 

An illegal immigrant from Mexico was arrested in January 2008 
after DNA matched him to a series of rapes of teenage girls in 
Chandler, AZ. Seventeen-year-old Jamiel Shaw, Jr. was murdered 
by an illegal immigrant in Los Angeles in March 2008. He had 
been released from jail on an assault charge the day before he 
killed Shaw. 

An illegal immigrant who had numerous past violent crime con- 
victions savagely murdered Tony, Michael and Matthew Bologna in 
San Francisco in July 2008. The father and two sons were all shot 
while sitting in a car. 

Last November, 83-year-old Lila Meizell was murdered in Whea- 
ton, Maryland by three illegal immigrants who beat her to death 
and burned her alive to cover up a check-writing scheme. 

An illegal immigrant gang member shot 14-year-old Tai Lam in 
October last year in Montgomery County, MD. 
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Unfortunately, there are countless more examples. The 287(g) 
program was created in the Illegal Immigration Control and Immi- 
grant Responsibility Act of 1996, which I co-authored. The program 
allows DHS to enter into an agreement with a State or locality so 
their law enforcement officers can assist in the investigation, ap- 
prehension, and detention of illegal aliens. It is purely voluntary on 
behalf of local law enforcement officials. 

In recent years, the annual number of jurisdictions participating 
has risen dramatically from one in 2002 to 67 currently. In fact, 
DHS cannot keep up with the increased demand. In fiscal year 
2007, ICE received 69 new applications. According to ICE, the vast 
majority were rejected because of limited funding. 

According to ICE, “Since January, 2006, the 287(g) program is 
credited with identifying more than 79,000 individuals, mostly in 
jails, who are suspected of being in the country illegally.” 

When we wrote the bill that created section 287(g), our goal was 
to help local law enforcement officials reduce the crimes committed 
by illegal immigrants. Law enforcement officials have testified that 
this voluntary program does work. 

Also, as the co-author of the legislation enacting the 287(g) pro- 
gram, let me state clearly that it was not our intent that the pro- 
gram would only be used to address serious criminal activity. The 
program was created to let State and local law enforcement offi- 
cials help enforce all immigration laws and to remove illegal immi- 
grants from the streets before they go on to commit preventable 
crime. 

Those who are serious about public safety should not only sup- 
port the program but also call for its expansion. We should do 
more, not less, to protect the lives and well-being of all Americans. 
We should do more to make our communities safer. 

I thank you. Madam Chairman, and I yield back. 

Ms. Lofgren. The gentleman yields back. 

I would now recognize the Chairman of the House Judiciary 
Committee, the Honorable John Conyers, for his opening state- 
ment. 

Mr. Conyers. Thank you. Madam Chairman. And I wish to 
thank all my colleagues for being here. But before I do, something 
unusual has happened in the Judiciary Committee that I would 
take a moment to bring your attention to. We have had a nomina- 
tion of Lou DeBaca, Esq., to be Ambassador at Large for Human 
Trafficking in the State Department, made recently by the Presi- 
dent of the United States. He has to go before the Senate for con- 
firmation. So we would like to just have recorded here a round of 
applause for him. It doesn’t commit you to support him or testify 
against him, but let’s 

Ms. Lofgren. Would Lou DeBaca please stand up? 

Thank you, Mr. Chairman. And I think on a bipartisan basis, we 
do recognize the tremendous work that Lou has done for the Com- 
mittee, and especially for the human trafficking bill that was so 
broadly supported across the aisle and brought to the President 
and is a triumph. And really Lou’s effort made that happen. It was 
a terrific service to the country. 

Mr. Conyers. I yield to Steve King. 
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Mr. King. I thank the Chairman, and I appreciate the acknowl- 
edgement. 

I used to think that when the lights are on at night, it was be- 
cause somebody left them on. But I submit, instead, it is Lou work- 
ing late at night to do his job and do his duty. So that is an exam- 
ple of the kind of dedication we have here across our staffs on both 
sides of the aisle. I think it is very appropriate for us to acknowl- 
edge and celebrate that kind of effort and the kind of career path 
that we see Lou on. So I congratulate you and I appreciate the 
work you do. 

Mr. Conyers. Thank you very much. To have both Committees 
here, both Subcommittees, and to have our colleagues, Ted Poe and 
Greg Harper, join us in the proceedings today is very significant to 
me. 

We are here talking about a very small part of our immigration 
problems. Out of 17,000 law enforcement jurisdictions, we have 67 
that are using 287(g) that requires our presence here today. We 
even have Professor Harris, formerly at Toledo Law School, now at 
Pittsburgh University Law School, who has written two books on 
the subject of profiling, who will help make it clear to me and Steve 
King that racial profiling, as a policy in and of itself, is not accept- 
able except where it is in connection or in relationship to a specific 
crime, where a suspect’s description comes in that way. But other- 
wise, it is considered a pretty gross violation of the 14th amend- 
ment’s equal protection clause, but we will be hearing more about 
that as we go on. 

In a true spirit of bipartisanship, I would like to remind the 
Committee that President George W. Bush, in his first Inaugural 
Address, spoke very strongly against racial profiling as an unsatis- 
factory police technique. And Attorney General Ashcroft, who has 
sat in this room on many occasions, even recently, had joined with 
him in decrying the inaccurate or improper use of racial profiling. 

And so we are talking about 67 jurisdictions out of 17,000 where 
frequently sheriffs have made a practice of racial profiling for polit- 
ical gain. I hate to say this in this day and age, but immigrant 
bashing is a pretty popular sport, unfortunately, in some areas. 
When we first started off on the issue of racial profiling, the phrase 
was “driving while Black.” Driving while Black, you get pulled 
over, period. “What did I do wrong?” “Look, buddy, give me your 
license and proof of ownership and insurance and we will talk 
about it. We have got a right to stop anybody that we think is vio- 
lating the law.” That is profiling. 

Now Hispanic Americans are even more frequently being tar- 
geted. And so I commend Chairman Nadler and Chairwoman 
Lofgren for calling us together for this hearing. 

Ms. Lofgren. Thank you, Mr. Chairman. By unanimous consent, 
the Chairman is granted an additional 30 seconds so he may yield 
to Mr. Watt. 

Mr. Watt. I thank the gentlelady for bending the rules in that 
way. 

I really wanted recognition only to express my thanks to the 
Chair of both Subcommittees for addressing an issue that is raging 
in local communities in which these programs exist and in local 
communities in which they do not exist because there is a signifi- 
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cant movement, I think, to some extent driven by money, to expand 
these programs. 

The issues that Mr. King and Mr. Smith on one side have out- 
lined and the ones that have been outlined on our side about 
profiling and other concerns about constitutional rights are all le- 
gitimate. And these issues have been addressed in local commu- 
nities, rather than here where they need to be addressed. So I just 
wanted to express thanks and hope we can find a happy balance. 

Ms. Lofgren. And the Chairman is granted an additional 30 sec- 
onds by unanimous consent so he may yield to Mr. Poe. 

Mr. Poe. Thank you very much. Of course profiling a person 
based on race is abhorrent to our system, but we must also deal 
with the reality of the problems that we have with illegals that 
have committed crimes in this country. 

The city of Houston, TX, has over 400,000 illegals, but yet they 
claim they are not a sanctuary city. And they have finally decided, 
based upon the fact that the last several peace officers who have 
been shot have been shot by people illegally in the country, to move 
forward with the 287(g) program. I think we should explore that 
and make sure that the 287(g) program works, and that local law 
enforcement that wants to use it to help prevent people from com- 
mitting crimes in this country who are from foreign countries, 
wherever they’re from, should be enhanced rather than rejected. 

I yield back. 

Ms. Lofgren. The gentleman yields back. 

All of those bells and whistles mean that we have been called to 
the floor of the House for a series of votes. What I would like to 
do is to introduce the witnesses, kind of as a teaser for those 
watching on the Web, so that they will continue to watch and we 
will come back. 

I think we have at least an hour of votes, honestly, so we are 
going to set a time of 11:45 to reconvene so that people will have 
a chance — there is a cafeteria in the basement; you can get a cup 
of coffee, and you won’t have to sit here in this room for an hour 
waiting for us to come back. 

But before we go, let me introduce the panel of witnesses. 

First, It is my pleasure to introduce Julio Cesar Mora. Mr. Mora 
is a 19-year-old native of Arizona. He was raised by his father, Ju- 
lian Mora, and is the youngest of five kids. He attended Estrella 
High School. And on February 11, 2009, he was detained with his 
father by the Maricopa County Sheriffs Office for close to 3 hours 
at the site of Handyman Maintenance, Incorporated in Phoenix, Ar- 
izona. 

Next, I would like to introduce Antonio Ramirez. Mr. Ramirez is 
an American citizen. He has dedicated his life to helping low-in- 
come families and immigrants here in the United States as well as 
in Mexico. Upon coming to the United States more than 20 years 
ago, Mr. Ramirez had his sights set on Manhattan, but he fell in 
love with Frederick, Maryland where he has created his new life. 

Mr. Ramirez immediately became involved in his new community 
by volunteering at a hospice serving individuals with HIV, and at 
a nursing home teaching English, and working as a substitute 
teacher in public schools. 
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In 2003, Mr. Ramirez helped start a nonprofit organization called 
Nuestra Casa del Pueblo, Our House of the People, which assists 
local Latino and immigrant populations to integrate and to improve 
their lives. The organization also focuses on improving relation- 
ships between police agencies by teaching officers basic Spanish 
and Latino culture. 

Unofficially, Mr. Ramirez acts as a liaison for many in the Latino 
community in organizations like the Frederick County Health De- 
partment, legal aid groups, and the Frederick County Community 
Action Agency, as well as the Frederick County Department of So- 
cial Services, as well as many others. 

Next, I would like to introduce Deborah Weissman. Professor 
Weissman is the Reef Ivey II distinguished professor of law and di- 
rector of clinical programs. She is a Phi Beta Kappa graduate of 
Syracuse University, and she graduated cum laude from Syracuse 
University Law School. 

Prior to teaching law, she has had extensive experience in all 
phases of legal advocacy, including labor law, family, education-re- 
lated civil rights, as well as immigration law, in Albuquerque, New 
Mexico, and Tampa, Florida, and as a partner in a civil rights firm 
in Syracuse, New York. From 1994 to 1998, she was deputy direc- 
tor and then executive director at Legal Services of North Carolina. 

Finally, I would like to introduce Professor Ray Tranchant. Mr. 
Tranchant is currently director of the Advanced Technology Center 
in Virginia Beach. He is also an adjunct professor at Cambridge 
College in Cambridge, Massachusetts, Chesapeake Bay campus, 
and Bryant and Stratton College in Virginia Beach, teaching math- 
ematics, IT project management, and e-commerce management 
courses. 

Mr. Tranchant is a graduate of the United States Naval Acad- 
emy, a former naval flight officer, and a former public school teach- 
er. 

Mr. Tranchant’s advocacy for border security and national secu- 
rity resulted primarily from the tragic March 2007 murder of his 
16-year-old daughter Tessa by an illegal immigrant who had sev- 
eral previous criminal convictions. 

We look forward to hearing the testimony of all four witnesses, 
but we will do so in about an hour. So this hearing is recessed. We 
will see you back in approximately an hour. 

[Recess.] 

Ms. Lofgren. I am hopeful theMinority will be here soon. Ah, 
Mr. King is here; that is great. But because of our recess for 
votes — and we will be called again to votes in about an hour — I 
would like to begin hearing the testimony. 

Under our rules, the full written statement of each witness will 
be made part of our official record. And so what we would like to 
ask you to do, as much as possible, is to deliver your oral remarks 
in about 5 minutes. 

There are two little odd machines there on the desk, and that is 
our lighting system that lets you know when your time is almost 
up. When the yellow light goes on, it means that you have 1 
minute to go. And when the red light goes on, it means you have 
actually used 5 minutes. And, at that point, we won’t cut you off 
mid-sentence, but we would ask you to please wrap up, because we 
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have a second panel after you. And we want to make sure that we 
hear from everybody who has traveled from, in some cases, great 
distances to be here and to say something important to the Con- 
gress. 

So, Mr. Mora, we would like to begin with your testimony now, 
please. 

TESTIMONY OF JULIO CESAR MORA, AVONDALE, AZ 

Mr. Mora. Hello. My name is Julio Cesar Mora. I am 19 years 
old, and I am from Avondale, Arizona. I have three brothers, one 
sister, and we were all born in the United States. My mother 
passed away when I was still little, so I have mostly been raised 
by my dad. My dad is 66 years old, and he still works so that he 
can support all of us. He is a lawful, permanent resident. 

In February, I was driving with my dad to work when we were 
stopped by the police. We left Avondale around 5 a.m. To go to my 
dad’s work, HMI Contracting, a landscaping business in Phoenix. 
On the way, we passed two Wack police SUVs parked under a bul- 
letin board. Then, about 15 seconds later, one of the SUVs caught 
up and stopped right in front of us. My dad had to slam on the 
brakes to avoid hitting the SUV that was in front of us because it 
was so aggressive. 

I didn’t understand why the SUV trapped us like that. My dad 
was driving just fine. One of the officers came up to the window 
and asked us where were we going. We told him my dad was just 
going to work. The police made us get out of the car. They patted 
us down and tied our hands together with zip ties like we were 
criminals. They tied my arm really tight, and it left marks on my 
arms. I later learned that the officers were deputies of the Mari- 
copa County Sheriffs Office. 

The deputies brought us to HMI, where there were about 80 peo- 
ple lined up and a lot of other police officers guarding them, telling 
them to turn off their cell phones. The officers were carrying guns, 
and some were wearing face masks. 

My dad asked if he could use the bathroom; the officer said no. 
My father asked five times to use the bathroom. His stomach was 
really hurting. I was worried because he has diabetes and has a 
hard time holding it. My dad eventually got to go, but it wasn’t 
until after he asked several more times and told an officer he was 
going to go right there in front of everyone. And even then, he had 
to go outside behind a car. It really hurt me that they embarrassed 
him like that. 

Later, I also had to go, and they let me use the bathroom, but 
three officers guarded me and refused to untie my hands. I tried 
to go with my hands tied but couldn’t. When I asked one of them 
for help, he said, “What is the matter? You can’t find it?” I felt like 
they were making fun of me and felt very ashamed. 

I went back to stand in line. When I got to the front of the line, 
I told officers that I am a U.S. citizen and was born here. I gave 
my Social Security number. He checked me in the computer, and 
finally they let me go, almost 3 hours after it all began. They let 
my dad go, too, because he is a lawfully permanent resident. 

To this day, I don’t know why the officers stopped us out of all 
the cars on the road. I don’t think it is fair, the way we were treat- 
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ed. The police are supposed to keep us safe, but they are arresting 
us instead of the real criminals. I still think of that day sometimes, 
when I had to go to the bathroom in front of the police who mocked 
me, they took away our pride, my dad’s and mine. 

Thank you for letting me speak today. 

[The prepared statement of Mr. Mora follows:] 

Prepared Statement of Julio Cesar Mora 


Testimony of Julio Cesar Mora before the House Subcommittee on Immigration, 

Citizenship, Refugees, Border Security and Tnternational Law and the House 
Subcommittee on the Constitution, Civil Rights, and Civil Liberties 

Joint Hearing on the Public Safety and Civil Rights Implications of State and Local 
Enforcement of Federal Immigration Laws 

April 2. 2009 

My name is Julio Cesar Mora. I am 19 years old and I am from Avondale, Arizona. I 
have three brothers and one sister, and we were all bom in the United States. My mother passed 
away when I was still little, so 1 have mostly been raised by my dad. My dad is 66, and he still 
works so that he can support all of us. He came to this country from Me.xico in the 1960s and 
worked for many years as a farm worker. Then he started working for a company called 
Handyman Maintenance, or H.M.I. contracting, doing landscaping for government buildings. 

A couple months ago, in Febmary, 1 was driving with my dad to work when we were 
stopped by the police. We left Avondale a little after five in the morning, when it was still dark. 
H.M.I. is at Lower Buckeye and 19th Avenue in Phoenix. When we were almost at 19th 
Avenue, we passed two black police SUVs parked under a bulletin board. Then, about 1 5 
seconds after we turned onto 19th Avenue, one of the SUVs caught up and stopped right in front 
of us. The other one followed behind. We were still more than a hundred yards from HMI. I 
remember that my dad had to slam on the breaks to avoid hitting the one that was in front of us 
because it was so aggressive. I didn’t understand why they trapped us like that; my dad hadn’t 
done anything wrong. One of the officers came up to the window and asked us where we were 
going. We told him my dad was just going to work; my dad didn’t want any trouble and he 
thought they would leave us alone if they knew he was on his way to work. But instead, they 
told us to turn off the car and step out of the vehicle. I asked them why but they didn’t say. 

They patted us down and tied our hands together with zip ties, like we were criminals. They put 
mine on really tight and it left marks on my arms. 1 later learned that the officers were deputies 
from the Maricopa County Sheriffs Office. 

They brought us to H.M.I., where there were a lot of people lined up and a lot of other 
officers guarding them, telling them to turn off their phones. There was about one officer for 
every three workers. I also saw some officers in black uniforms with the word SWAT written on 
them. They were carrying guns like they have in the army and some were wearing masks over 
their faces. They were searching near the soda machines, and at first I didn’t understand what 
they were searching for, but then I realized they were looking for people. I’d never seen 
anything like that. These people weren’t dangerous, but they were treating us like we were. 

As soon as we got there, my dad asked if he could use the bathroom. He told the officer 
that he had to go since we left the house. They said he was going to have to wait. We went to 
stand on the line like they told us to, but we kept asking different officers if my dad could use the 
bathroom. By about the fifth time, my dad’s stomach was hurting. I was worried because he has 
diabetes and has a hard time holding it. I even told the officers he was sick, and a guy behind me 
got angry and asked why they wouldn’t let him go. The officers thought it was me and moved 
me to the back of the line away from my dad. 
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My dad eventually got to go, but it wasn’t until he asked several more times and told an 
officer he was going to go right there in front of everyone, and even then, he had to go outside 
behind a car. It really hurt me that they embarrassed him like that. Later, I also had to go, and 
they let me use the bathroom, but three officers guarded me and they refused to untie my hands. 
I tried to go with my hands tied, but couldn’t; when I asked one of them for help, he said, 
“What’s the matter, you can’t find it?” I felt like they were making fun of me just because they 
could. 


I went back to the line and continued to wait. I still didn’t know why they had arrested us 
and what we were waiting for. At that point, I really started to worry that they might take me to 
jail. 1 thought thank God my girlfriend Victoria, who was five months pregnant, didn’t come 
with us that day like she usually does. But she would still wake up and see this on the news and 
get scared. 1 got up the courage to ask one of officers if 1 could please leave because I didn’t 
work at H.M.l. He told me no. When 1 got to the front of the line, and the same officer asked 
me if I was a U.S. citizen. I said I was bom here, and gave my name and social security number. 
They checked me out on their computer, and finally they let me go, almost three hours after it all 
began. They let my dad go too because he has had his green card since 1976. 

To this day, I don’t know why the officers stopped us out of all the cars on the road. 
Maybe it was because of the Campesina radio station sticker on our bumper or maybe it’ s 
because my dad was wearing his Mexican tejana and they thought we were illegal. But they 
never bothered to ask us. I don’t think it’s fair the way we were treated. 

I have heard that the Sheriff has an agreement with ICE, and that’ s why he was able to 
ask everyone about their immigration status. 1 had heard that he was arresting people in 
Guadalupe and Mesa, but I never thought it would happen to me. Now I know it can happen to 
anyone, citizens too. My dad says he’s always tried to protect me from these kinds of things, but 
that day I saw a man begging an officer not to deport him, offering him some candy as a bribe. It 
opened my eyes to what is happening in Arizona. Most of the people in my neighborhood, they 
are just trying to get by and make a better life for their kids. The police are supposed to keep us 
safe, but they are arresting us instead of the real criminals. I still think of that day sometimes 
when I have to go to the bathroom. And 1 still think of the guy with the candy. They took away 
our pride — my dad’s, this man’s, and mine. 

I would like say thank you to the Subcommittees for letting me speak today. 


Ms. Lofgren. Mr. Mora, we thank you for your testimony and 
for coming all the way to appear before us today. 

Mr. Mora. Thank you. 

Ms. Lofgren. Mr. Ramirez, we would be pleased to hear from 
you. 
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TESTIMONY OF ANTONIO RAMIREZ, COMMUNITY ADVOCATE, 

FREDERICK, MD 

Mr. Ramirez. Thank you, Chairman Lofgren, Chairman Nadler, 
and Ranking Member ffing and Ranking Member Sensenbrenner 
and Members of the Subcommittee. And thank you for the oppor- 
tunity you gave me to testify in front of you. 

My name is Antonio Ramirez, and I am here today very sad. I 
wish people like me who wash, who build houses, who do the hard 
jobs in Fredrick were here. But one of the reasons for me to be a 
citizen is that I can speak for others because they cannot speak for 
themselves. 

And I told my friends I have a great opportunity to speak for ev- 
erybody in Frederick, and they told me, “Antonio, it is not a good 
idea. They can do something bad to you.” And I said, “Don’t worry. 
I will bring with me the Constitution of the United States and a 
copy of my citizenship and the faith in God they don’t treat me like 
criminal because of the way I look.” If I put it best, that is because 
I give respect to everybody. But I work very hard. 

And we are now the target in Frederick, not because of our back- 
ground; it is because of our skin, the way we look. Even when we 
are residents, legal citizens, we are stopped, we are harassed. And 
we lost the trust — we lost our trust in the police. It is not because 
we come from countries where the police is corrupt. No, it is be- 
cause of cultural fear, to be afraid to report any crime. 

I know a woman who lives with domestic violence, and she is so 
afraid of losing her son and having him taken away from her. I 
know there are other people like me, who look like me, they have 
papers. The police will ask, “Where did buy that license? Where did 
you get a Social Security card?” I pay my taxes. 

And I am very sad here to tell you, and I feel sad because I am 
a human being, forget about the color of my skin, forget about my 
accent, look at a human being under this Constitution, when every- 
body has equal opportunities. And it is very sad after 400 years to 
keep talking about immigration. This is not a new topic for the 
United States. United States was created for immigrants, and now 
in Frederick we are treated badly. 

I have lived in and around Frederick for the last 20 years, and 
the last 2 years they are very afraid. And you see in my testimony 
what I said. I can make a list. It is not enough, three pages, what 
has happened in Frederick. I can make you more pages. 

And maybe all you see is, “Oh, there is another Latino whining.” 
No, it is another human being who lives in the United States, 
under the greatest country in the world. And I can tell you, other 
friends are being stopped because they have something hanging 
from their mirror. That is the excuse. It happened to me. I was 
driving in the Hillcrest neighborhood, and they stopped me, and 
the police told me he thought I don’t have my seatbelt on. When 
he hear I can articulate some English, he stop a little bit. He 
checked my license, and he let me go. And I know other people, 
they have been stopped because they are driving slowly. And I 
know other people, citizens, residents, they are asking for green 
cards and Social Security. 

And I want to talk also about, I have offered many times to the 
sheriff in Frederick to help him to do the 287 the right way, if 
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there is a right way. And it is not the first time that I have worked 
with the local police. Years ago, I developed a program with the 
city police, the sheriff police, a sensitivity cultural program, 8-week 
program. When all the police come to my training, our class, to 
learn who we are, why we are in Frederick, to know more about 
us. And I really am very sad today, after I offered to work with the 
sheriff together, he never took me seriously. He never paid atten- 
tion to me. He just listen to me and let me go. 

I am very proud to be American. There is a reason I carry the 
Constitution. This is my Constitution I received when I was given 
my citizenship, and I keep it with me. This is my hope, this is my 
hope today, for justice for all. This is my hope today. Don’t give me 
a title, don’t target me. I am a person like you. 

And I can mention all the incidents that have happened in Fred- 
erick, all the families that are destroyed for 287(g). And I offered 
to the sheriff to work with me. And he is working with another or- 
ganization, a nativist extremist group. Help Save Maryland. What 
is the difference between that group and myself? I can help him to 
catch the real criminals. And I offer my job free. 

Like I told him, just because I speak broken English does not 
mean that I don’t love this country. I love this country. I give my 
life, I believe in this country, it is the reason I am here. I am here, 
and I am proud to be American. God bless you, America. 

[The prepared statement of Mr. Ramirez follows:] 
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Prepared Statement of Antonio Ramirez 
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Thank you Chairwoman Lofgren, Chairman Nadler, Ranking Member King and Ranking 
Member Sensenbrenner, and Members of the Subcommittees for holding this hearing and for 
giving me the opportunity to testify. 

My name is Antonio Ramirez, and I am here today representing Latinos and immigrants in 
Frederick County, Maryland. When I told my friends that I had the honor of speaking to you 
today, many of them told me that it was not a good idea because they fear retaliation against me. 
Although this is a possibility, the reason I became a naturalized citizen was so that I could stand 
up for those who cannot stand up for themselves, and it is important that T communicate the 
experiences of the Latino and immigrant communities in Frederick. 

1 am a proud citizen of the United States. 1 have lived, worked, and volunteered in and around 
Frederick since I came to this country more than twenty years ago. Back then, I started working 
as a dishwasher in a Frederick restaurant. Now I am the chief safety officer for a construction 
company in Frederick. In between, I worked as everything from a handyman to a substitute 
teacher in Frederick County public schools. 1 have volunteered in Frederick hospitals, nursing 
homes and hospices, taught basic English and led bible studies in local jails. I have also helped 
start two non-profit organizations dedicated to helping immigrants in Frederick integrate into 
American society. I have also tried to help the people of Frederick get to know their immigrant 
neighbors a little better. For example, a few years ago, T organized an eight-week cultural 
sensitivity training for Frederick police officers, where they learned about Latino culture and 
some Spanish. 

T have always shared with others my belief that this is the greatest country in the world, where 
everyone’ s rights are respected, and where no one is judged because of what they look like. And 
so it is with great sadness that I report to you that this is no longer true in Frederick County, 
Maryland. In Frederick, Latinos are not seen as people anymore; instead, we are just “illegals” - 
including many, like me, who are proud citizens of this great country. 

Latino citizens and immigrants in Frederick feel like we are walking around with huge targets on 
our backs. We get stopped by the police in Frederick County for all kinds of reasons - or no 
reason at all - and then asked for “papers.” 

One Saturday about a month ago, a Latino man I know was pulled over at about 7:30 in the 
morning. He was told by the police officer that it was because the little tree air freshener 
hanging from his rearview mirror was illegally blocking his view of the road. I have heard that 
this has happened to several other Latino drivers in Frederick, but 1 have never heard of it 
happening to non-Latinos. 

I know two Latino men who were pulled over in separate incidents - one in October, and one in 
November - both because the police officers told them they were driving too slowly. 1 have 
heard of at least two other people - both Latino - who have been pulled over for the same thing. 
Only one of the four was given a ticket for driving too slowly. 



18 


I have also heard of Latino citizens getting pulled over for things that they swear that they did 
not do, like not coming to a complete stop or not staying in one lane. They are convinced that 
the only reason that they were stopped was because the officer saw a brown face behind the 
wheel and assumed it was an “illegal” driving. Latinos have also told me that when the police do 
stop them, they ask everyone in the car for passports or other identification cards, no matter the 
reason why the car was stopped. 

Other Latinos - both immigrants and citizens - have said that they have been stopped by police 
and asked for identification while they were just walking on the sidewalk or sitting on a bench. 
Most of them are also asked if they have drugs on them, and the police usually pat them down. 
This especially happens in Hillcrest, a mostly Latino neighborhood of Frederick. However, last 
Saturday a Latino man T know was stopped by police in downtown Frederick, who asked him if 
he was selling drugs. They only let him go after they searched him and he showed them his 
driver’s license. 

Last summer, just a few months after the 287(g) program started, I was pulled over by the police 
in the Hillcrest neighborhood. I had no idea why I was pulled over. I asked the officer as he 
walked up to my window if there was a problem. He seemed surprised to hear me speak in 
English. He said that he had pulled me over because he thought 1 was not wearing my seatbelt, 
even though I had it on the entire time. After checking my license, he let me go. I think it was 
the color of my skin that made the officer “mistalsenly” think that T was not wearing a seatbelt. 

These actions by the police in Frederick have made even Latino cilizens change the way we live 
our lives to avoid being harassed. We avoid driving on certain roads that we know the police 
stake out. We avoid driving at all late at night, when it is too easy for police to pick out the 
Latino drivers and make up a reason to pull us over. For over 20 years, I had a rosary hanging 
from my rearview mirror as a reminder of my faith. After my friend was pulled over for having 
the air freshener on his mirror last month, I took it off. I didn’t want the police to have it as an 
excuse to pull me over and harass me. 

The Frederick County SherifT s Office has claimed that this program is about catching violent 
criminals.' Last summer I met with him and one of his officers in his office. I offered to work 
with him to improve relations between his office and Frederick’s Latino community and to help 
him catch criminals. After listening for a few minutes, he asked me why the Latinos don’t 
understand that “we don’t want them here.” He explained that he “want[s] Frederick County to 
look the way it did fifteen years ago,” and that that was a reason why he joined the 287(g) 
program. 

Sheriff Jenkins did not take me up on my offer to work with him to catch criminals, either at this 
meeting or when 1 made the same offer in October. He has also refused to meet with other 
Latino citizens who are very concerned about the discrimination in Frederick. However, he has 
been working with a group called “Help Save Maryland,” which the Southern Poverty Law 


' Examining 287(g): The Role of State and Local Law Enforcement in Lmmigration Law, Before the H. Comm, on 
Homeland Security, 1 1 ith Cong. 1 (March 4, 2009) (written statement of Charles A. Jenkms, Sherriff of Frederick 
Coimly). 


2 
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Center says is a “Nativist Extremist” group. ^ Eie has been the guest speaker at Eielp Save 
Maryland events in Montgomery and Prince George’s Counties, Maryland, where he advocated 
pressuring local officials in those counties to join the 287(g) program. 

Sheriff Jenkins has also boasted about how the program has helped him bring money to the 
County because the federal government pays him $83 a day to detain immigrants, but it only 
costs him $7 a day to hold them.^ 

Another problem with the program is that even though the police of the City of Frederick is not 
in the 287(g) program, there is only one jail in the County. So when anyone is arrested in the 
County by any police agency, they go to the Sheriff s jail. That means that Latinos and 
immigrants are now afraid of not just the Sheriff, but all police. 

As a result. Latinos and immigrants do not report crimes anymore. I know one woman who is 
the victim of domestic violence who will not report it because her husband has said that if she 
does, he will call immigration, have her deported, and keep their child. And therefore she just 
tolerates being beaten. 

I know a mother who is too afraid to call the police about the drug dealer who lives in her 
neighborhood, even though he has tried to give drugs to her children. She confronted the drug 
dealer, and demanded that he stop, but he just laughed at her, both because she is a little woman 
and he is a large man, but mainly because he knows that she will not call the police. 

I also know a Latino man who was robbed last summer on Patrick Street in downtown Frederick. 
Fie was approached by a man who demanded that he give him all his money or else the thief 
would call the police and tell them that the Latino man was selling drugs. Instead of risking 
problems with immigration, he gave up his money. I have heard of several other Latinos being 
threatened like this, but none of them have reported it to police. 

The Sheriff testified to Congress last month that immigrants don’t trust his officers because of 
our “cultural problems,” because we come from countries where the police are corrupt. It is true 
that many of us come from countries where you cannot trust the police. Bui he is wrong that this 
is a reason why we do not trust him or his officers; to the contrary, we come expecting much 
better from this country. We expect to be able to trust the government and law enforcement. But 
we have been disappointed by Frederick, where the problem of culture is not ours - it is the 
culture of fear that has been spread with the 287(g) program. 


■ Soulhcm Povcrly Law Center. ‘Nalivisl Extremist ’ Group List (2009), 
http://w^nv.splcenter.org/intel/intelreport/article.jsp?sid=443. 

^ Nicholas Stern. Sheriff Updates County on ICE Action. Frederick News-Post. Oct. 17, 2008. available at 
hllp://\v\vw rrcdcrickncwsposl.coTn/scctions/stor>'Tools/prinl_slor>'.hlm?slor>'ID=81545&caincFromScclion=nc\vs. 


Ms. Lofgren. Thank you very much, Mr. Ramirez. 
Professor Weissman? 
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TESTIMONY OF DEBORAH W. WEISSMAN, REEF C. IVEY II DIS- 
TINGUISHED PROFESSOR OF LAW, DIRECTOR OF CLINICAL 

PROGRAMS, UNIVERSITY OF NORTH CAROLINA AT CHAPEL 

HILL SCHOOL OF LAW 

Ms. Weissman. Good morning, Chairwoman Lofgren, Ranking 
Member King, Chairman Nadler, and Members of the Subcommit- 
tees. My name is Deborah Weissman, and I a professor at the Uni- 
versity of North Carolina School of Law. And I am a coauthor of 
a report entitled, “The Policies and Politics of Local Immigration 
Enforcement Laws.” The report focused on implementation of the 
287(g) program in North Carolina and the impact on our commu- 
nities when local law enforcement agencies undertake immigration 
enforcement duties. And I thank you for the opportunity to appear 
before you today. 

In North Carolina, several communities that are participating in 
the 287(g) program have histories of racial violence and traditions 
of White supremacy, which often contribute to an environment hos- 
tile to the local Latino community. 287(g) whether it operates in 
the field or in a jail, is not a program that can be simply handed 
off to localities without consideration of history and context. It is 
a program that often serves to reinforce local practices of racism 
and racial bigotry. 

In North Carolina, some local elected officials, including those 
who have signed on or supported 287(g) treatments, have publicly 
expressed views that have denigrated immigrants regardless of 
their status, based on racist stereotypes and baseless assumptions. 
Let me provide some examples. 

Shortly after signing on to 287(g) Sheriff Terry Johnson of 
Alamance County made brazenly racist claims about Mexicans, 
stating, “Their values are a lot different, their morals, than what 
we have here. In Mexico, there is nothing wrong with having sex 
with a 12- or 13-year-old girl.” Before the 2004 Presidential elec- 
tion, the same Sheriff Johnson threatened to go door to door to in- 
vestigate the immigration status of registered voters with Hispanic 
last names, a scare tactic not new to African-Americans in our 
State. 

Consider the comments of Johnston County Sheriff Steve Bizzell. 
Bizzell was a member and then president of the North Carolina 
Sheriffs Association in 2007, the same year that the association 
issued a resolution referring to undocumented immigrants as “ille- 
gal alien invaders.” Bizzell stated Latinos are “breeding like rab- 
bits” and that they “rape, rob, and murder American citizens.” He 
called Mexicans “trashy.” He reminisced about the Johnston Coun- 
ty of his youth, when immigrants were “all in a group, down a path 
somewhere, in a camp,” even though he admitted that living that 
way was bad for them as human beings. 

Through 287(g) agreements, deputies and officers across the 
State who may be lead by Sheriff Johnson or influenced by Sheriff 
Bizzell have the resources and virtually unfettered authority to act 
on a discriminatory sentiment that they have espoused. Such a sit- 
uation cultivates the illegal activity of racial profiling. Just last 
month, hate groups were invited to join in the battle over whether 
counties should sign on to 287(g). And this was not the first time 
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that hate groups have been implicated in North Carolina’s response 
to the increasing rates of Latino immigrants. 

History demonstrates that there is a very thin line dividing anti- 
immigrant laws from those that diminish the civil rights and due 
process protections of citizens. And I would like to share two stories 
today. 

The first, Paul Cuadros, a professor in the school of journalism 
at UNC and a U.S. Citizen. He describes being pulled over on his 
way to a soccer game with his friend, Francisco, in Chatham Coun- 
ty, where there is currently contentious debate about whether to 
sign on to 287(g). 

He says, “I knew instantly what was going to happen.We were 
two Hispanic men in dark sunglasses on a slow Sunday afternoon. 
After asking for my license and registration and keeping me and 
Francisco waiting for what seemed an unusually long time to check 
my information, the officer told me why he had stopped me. He 
said my license plate monthly sticker had faded. The year was 
fine — new, in fact — but the month was hard to see. He just wanted 
to let me know that. I knew exactly what he wanted me to know.” 
Professor Cuadro says, “If you have never been racially profiled, 
then you don’t know how much control it takes to restrain your 
anger over the violation of your civil liberties.” 

Another example is that of a woman I will call “E,” a naturalized 
U.S. citizen who complained to her employer in Alamance County 
of significant mistreatment and discrimination at work. He told her 
she was crazy to think that she would have any recourse, and be- 
cause she was an immigrant she should stop complaining. He re- 
ferred to the passage of 287(g) as an indication of her lesser and 
vulnerable status. 

And this is not the only example of immigrants whose legal 
rights are blunted because of this program. One major concern is 
the impact that this program is having on victims of domestic vio- 
lence and other crime victims who are terrified to call the police 
for protection, seek assistance, and aid in law enforcement efforts. 
These are just a few of the examples that indicate the rippling ef- 
fect of 287(g) in the community. 

Given the local cultural practices and histories that mediate the 
implementation of what remains Federal law and standards, we 
need a moratorium on this program until there can be an assess- 
ment and until greater safeguards, oversight, and accountability 
can be provided. 

Thank you. 

[The prepared statement of Ms. Weissman follows:] 
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I. Introduction 

The University ofNorth Carolina School of Law’s Immigration/Human Rights Policy 
Clinic and the ACLU ofNorth Carolina Legal Foundation recently released a policy review 
entitled The Policies and Polilics of Local Immigra/ion Enforcemenl Laws, §287(g) Program in 
North Carolina in order to raise public concern about a recent and growing phenomenon 
particularly in the State ofNorth Carolina: local enforcement of immigration laws under the 
Immigration and Nationality Act § 287(g)/ This report raises substantive issues about the 
changing demographics in North Carolina, failed immigration reform at the national level, and 
the way in which our state and localities have responded. More specifically, the policy brief has 
focused on the implementation of the § 287(g) program in accordance with the Immigration and 
Nationality Act, and the impact on our communities when local law enforcement agencies 
undertake immigration enforcement duties. Our report made a number of findings about the 
detrimental impact of 287(g). Such effects include: 

• The marginalization of an already vulnerable population, as 287(g) encourages, or at 
the very least tolerates, racial profiling and baseless stereotyping, resulting in the harassment of 
citizens and isolation of the Hispanic community. 

’ Co authors of the report are Katherine Bandy, Catherine Currie, Evelyn Griggs, Jill 
Hopman, Nicole Jones, Rashmi Kumar, Marty Rosenbluth, Christina Simpson (UNC law- 
students and law graduates), and Rebecca Headen and Katherine Lewis Parker of the ACLU of 
North Carolina Legal Foundation, available at 

http://www.law.unc.edu/documents/clinicalprograms/287gpolicyreview.pdf 
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• A fear of law enforcement that causes immigrant communities to refrain from reporting 
crimes, thereby compromising public safety for immigrants and citizens alike. 

• Economic devastation for already struggling municipalities, as immigrants are forced 
to flee communities, causing a loss of profits for local businesses and a decrease in tax revenues. 

• Violations of basic American liberties and legal protections that threaten to diminish 
the civil rights of citizens and ease the way for future encroachments into basic fundamental 
freedoms. 

The current implementation processes of 287(g) also present a number of legal issues 
which implicate many individual rights and threaten to compromise the rights of the community 
as a whole. 

II. 287(g) in North Carolina in Context : Rapidly Changing Demographics 

Implementation of 287(g) in North Carolina must be considered in the context of the 
state’s changing demographics. North Carolina has had one of the fastest growing Latino 
populations. Response to the changing population has varied from constructive adaptation and 
supportive policies to nativist and racist reactions that deny and deprive Latino residents of their 
human and legal rights in ways that can be measured both formally and informally. A Carolina 
Poll, conducted by the University of North Carolina at Chapel Hill School of Journalism, of 
long-time residents uncovered anxieties and distrust of Latino newcomers and public discomfort 
with changing demographics whether newcomers are documented or undocumented.^ 

^ See James H. Johnson, Jr. et al., A Profile of Hispanic Newcomers to North Carolina, 
Popular Gov't, Fall 1999. See Letter to the Editor, Just Too Many Folks, News & Observer 
Raleigh, N.C.), Jan. 24, 2000, at lOA; Patsy McCormick, Must We Accept Excessive 
Immigration?, News & Observer (Raleigh, N.C.), Feb. 26, 2000, at I9A; Ron Woodard, Letter to 
the Editor, Uphold Immigration Law, News & Observer (Raleigh, N.C.), Apr. 23, 2000, at lOA. 
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In some places in North Carolina, local elected officials, including those who have signed 
or supported 287(g) agreements, have contributed to nativist sentiment and have publicly 
expressed views that have denigrated immigrants regardless of their status based on racist 
stereotypes and baseless assumptions. Through the 1 990s, immigrant labor was welcomed in 
North Carolina; efforts were made to increase their numbers through the North Carolina Growers 
Association (farm workers) and through partnerships between textile employers and the local 
employment security commission.^ Latinos who settled in Alamance County, NC, which has 
had one of the fastest growing Latino populations, for example, played a critical role in 
agricultural work that helped to slow the decline of small farms and to sustain the textile and 
furniture industry.'* 

However, as Alamance county’s demographic landscape changed, and with the increase 
of Latinos in all facets of community, tensions arose. Tn an interview with the Raleigh News & 
Observer, Alamance County Sheriff Terry Johnson complained that more Latino criminals were 
arriving to the area.’ In an example where a local official implementing federal law reveals 
ignorance and hostility, Johnson made brazenly racist claims about Mexicans, stating, '“[t]heir 
values are a lot different - their morals — than what we have here,’ Johnson said. Tn Mexico, 
there’s nothing wrong with having sex with a 1 2-, 1 3-year-old girl ... They do a lot of drinking 


^ Hannah Gill, North Carolina and the Latino Experience, (forthcoming, UNC Press). 

'* Id. 

’ Kristen Collins, Sheriffs Help Feds Deport Illegal Aliens, News & Observer, (Raleigh, 
NC) Apr. 22, 2007. 
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down in Mexico.’”^ He linked the Latino presence with growing crime rates. ^ 

A study of North Carolina court statistics, however, contradicts Johnson’s claims.^ 
Moreover, according to both national and state studies, the incidence of criminal activity by 
foreign-born residents is actually lower than that of natural-bom citizens.^ Tn fact, incarceration 
rates among young men have been lowest for immigrants over the past three decades. As the 
undocumented immigrant population has doubled its size since 1994, the violent crime rate in 
the United States has declined 34.2 percent and property crime has fallen 26.4 percent.”^^ 
Similarly, a comprehensive study of population growth and crime between 1997 and 2006 in all 
counties in North Carolina demonstrates that the counties with the highest Hispanic population 
growth rate have the lowest violent and property crime rates. The same study showed a 
positive correlation between total population growth and increased crime rates. In other words, 
counties with high growth rates find increased crime rates, but counties with high growth rates of 


' Id. 

^ Id 

^ Id. (noting that according to the Administrative Office of the Courts records, between 
2002 and 2006, Hispanics accounted for 12 percent of Alamance County's criminal cases. In 
2005, they made up 10 percent of the county's population). 

^ Ruben G. Rumbaut and Walter A. Ewing. The Myth of Immigrant Criminality' and the 
Paradox of Assimilation.'. Incarceration Rates among Native and Foreign-Born Men," The 
Immigration Policy Center (Spring 2007) available at 

http://www.ailf org/ipc/special_report/sr_feb07_resources.shtml. Lindsay Haddix, Immigration 
and Crime in North Carolina: Beyond the Rhetoric, of City and Reg. Planning, UNC 
Chapel Hill, Master's Project, Spring 2008. 

Haddix, supra note 9 at 19. 

Rumbaut and Ewing, supra note 9. 

Haddix, supra note 9 at 1 1 . 
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Hispanic populations, find decreased or steady crime rates. ’ 

Of course, not all public officials have engaged in these types of attacks on immigrants. 
Mike Williams, the Chief of Police for the city of Burlington in Alamance County has 
emphasized that the “vast majority [of immigrants] coming are looking for a better life.’"^ 
However, notwithstanding the studies that dispel myths about crime rates and immigration, 
responding to faulty public opinions and misperception is often politically advantageous for the 
agencies that take part in §287(g) programs. 

III. 287tg) as an Instrument of Hostile Responses to Newcomers 

The purposes for which the 287(g) program was enacted have been subject to debate. 
According to ICE, the program was originally intended to target and remove undocumented 
immigrants convicted of “violent crimes, human smuggling, gang/organized crime activity, 
sexual-related offenses, narcotics smuggling and money laundering.”^'^ In September 2008, the 
report accompanying the Department of Homeland Security Appropriations Bill, 2009, while 
allocating funds generally to local law enforcement of immigration laws, expressed its intention 
that ICE prioritize the removal of criminal vs. non criminal aliens.^*" Also at the national level. 
Senator Elizabeth Dole’s campaign advertisement in the spring of 2008 promoted 287(g) as a 


Gill, supra note 3. 

United States Immigration and Customs Enforcement, Partners, available at 
http://www.ice.gov/partners/287g/Section287_g.htm 

Error! Main Document Only.llOTH Congress, Report, House of Representatives, 
2d Session, 110-862, Department of Homeland Security Appropriations Bill, 2009, September 
18, 2008, http://thomas.loc.gov/cgi-bin/cpquery/T?&report^hr862&dbname^ll0& 
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program designed to deport “the ones who are tough, hardened criminals.”'’ The recently 
released U.S. Government Accountability Report on 287(g) found that although local 287(g) 
programs 

“are not prohibited from seeking the assistance of ICE for aliens arrested for minor 
offenses, detention space is routinely very limited and it is important for ICE to use these 
and other 287(g) resources in a manner that will most effectively achieve the objective of 
the program— to process for removal those aliens who pose the greatest threat to public 
safety.”'* 

Furthermore, neither ICE nor local law enforcement agencies have emphasized the need for 
assistance in enforcing civil immigration law; instead the agreements are promoted as an 
important way to guarantee that “criminal aliens incarcerated within federal. State and local 
facilities are not released into the community upon completion of their sentences.”*' 

The rhetoric used to convince communities of the necessity of the program often offers 
assurances that the program will target dangerous criminals. In entering into a Memorandum of 
Agreement (MOA), a contracting municipality or sheriffs department invariably issues a 
statement asserting that the 287(g) program will only apply to the violent repeat offender.’" 

Prior to finalizing an agreement with ICE, local law enforcement officials routinely assert that 
the MOA will not affect general relations with the Hispanic and immigrant community, assuring 


” Rob Christensen, Elizabeth Dote 's Ad, News & Observer, May 29, 2008, available at 
http://www.newsobserver.com/politics/story/l088652.html. 

'* United States Government Accountability Office, Immigration Enforcement: Better 
Controls Needed Over Program Authorizing State and Local Enforcement of Federal 
Immigration Laws, at 12, Jan. 2009. 

Error! Main Document Only.United States Immigration and Customs Enforcement, 
Partners, available at 

hllp://vvww.ice.gov/t)art.ners/287g/Section287 g.hlm . 
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that nothing would happen unless these individuals were arrested for the commission of a 
criine.^^ For example, one district attorney in North Carolina stated: “It’s not a broad sweeping 
net that’s going to cast about to get everybody who may have a [sic] questionable status 
immigration wise. It’s trying to get to the problem of illegal immigrants who commit crimes. 

Notwithstanding the stated purposes of the programs, data reveals that the majority of 
undocumented immigrants caught in the snare of 287(g) in North Carolina have been charged 
with traffic infractions and low level misdemeanors.^^ For example, during the month of May 
2008, eighty-three percent of the immigrants arrested by Gaston County ICE authorized officers 
pursuant to the 287(g) program were charged with traffic violations.^'^ In Alamance County, 
approximately seventy percent of immigrants detained through 287(g) were arrested on routine 
traffic offenses; another sixteen percent for driving while impaired charges, and only fifteen 


Kareem Fahim, Should Immigraticm Be a Police Issne '^, N.Y. Times, Apr. 29, 2007. 


John Harbin, Henderson County' Gets OK for Illegal Immigration Program, 
BlueRidgeNow.com Times-News Online, Feb. 21, 2008, available at 
http://www.blueridgenow.com/article/20080221/TSlEWS/802210334. 

Matt T omsic. Many Latinos Deported, Not For Felonies But for Minor Offenses, The 
Independent, Dec. 24, 2008 (noting that traffic offenses, not including DWIs, make up the largest 
percentage of initial charges against Latinos in Mecklenburg, Gaston, and Alamance counties), 
available at http://www.indyweek.com/gyrobase/Content?oid=oid%3A272683. Mai Nguyen 
and Hannah Gill, Preliminary Data Analysis: NC Court and U.S. Census Bureau Stalisiics for 
No Operators License Charges Against Latinos Hispanfcs in Mecklenburg and Alamance 
County 

(demonstrated a significantly disparate increase in the number of Hispanic drivers cited from 
July 

2005 and December 2007) (on file with the ACLU of North Carolina). 

American Civil Liberties Union of North Carolina, Letter to the Members of the Joint 
Legislative Crime Control and Juvenile Justice Oversight Committee, Mar. 1 1, 2008. 
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percent for felony charges.^' Furthermore, local law enforcement have set up roadblocks for the 
purpose of checking licenses outside of Latino markets on the weekends and on Sundays, they 
have stationed themselves at roads that provide access to Latino churches.^® Because these 
roadblock checkpoints are excluded from racial profiling data collection, it is difficult to know 
the statistics of individuals arrested pursuant to these tactics; however, their location is indicative 
of an effort to target Latinos as they go about their family shopping and worship. 

Independently of the purpose with which 287(g) was enacted at the federal level, 
programs are in fact implemented within and mediated by local cultural traditions and social 
practices. It could hardly be otherwise. Communities are the sum total of their histories and 
traditions. These fonn the context in which communities arrive to their collective perception of 
reality. Local mediation of federal programs such as 287(g) is neither inherently good nor bad, 
but too often in the case of North Carolina, local histories and cultural attitudes toward 
newcomers have resulted in discriminatory applications of the program. As it happens, some 
communities that are participating in or supporting the 287(g) program also have histories of 


Barry Smith, Most Immip'ams Detainees Brought in on Minor Traffic Violations, 
Burlington Times, July 5, 2008, available at 

http://www.thetimesnews.com/articles/people_15271 article. html/chargesal am ance.html. 

Gill, it/pra note 3 . VXizahet'aDeOmeWdLS, Immigrants Feel the ‘Shadow of Fear', 
Daily Tar Heel, July 2, 2008, 

http://www.dailytarheel.eom/2.3568/immigrants-feel-the-shadow-of-fear-l.160005. 
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racial violence and traditions of white supremacy, which often contribute to an environment 
hostile to the local Latino community. In the context of local traditions, 287(g) thus often serves 
to enforce local practices of racism and racial bigotry. 

Tt is, unfortunately, not difficult to identify such practices and histories in certain 
localities in North Carolina. In her forthcoming book, Norlh Carolina and Ihe Latino Immigrant 
Experience, Hannah Gill, a social anthropologist and resident of Alamance County, has closely 
examined the reactions to immigrant newcomers in North Carolina, hi a chapter on Alamance 
County, she notes that in 1997, in reaction to the changing demographics, Alamance County 
Commissioners approved a resolution calling for a moratorium on immigration to the county. 

She describes the anti -immigrant rhetoric used in electoral politics and describes one politician’s 
campaign ads that refers to immigrants as aliens and invaders who have taken over state 
agencies.^* One Alamance county court interpreter had to resign after allegations that he posted 
racist and anti-immigrant statements on the website of a white supremacists magazine.^® 

African-American voter suppression efforts in North Carolina have both a long history 
that survives in current practices.^” As one study of voting rights in North Carolina during the 
period of 1982 through 2006 reported, “African American voters are no longer the only minority 
group to be targeted for intimidation campaigns” as new scare tactics have been directed at 

Gill, anpra note 3. 

Id. (describing a campaign ad used by Vernon Robinson from Winston-Salem running 
for North Carolina’s 5* Congressional district in 2004). 

Id. (noting the posting on the American Renaissance). 

Anita S. Earls, Emily Wynes, Leeanne Quatrucci, 17 S. Cal. Rev. L. & Soc. Just. 577, 
579, 589 (2008). 
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Latinos.^' Before the 2004 presidential election, Sheriff Johnson threatened to go door-to-door to 
investigate registered voters with Hispanic last names. Andrea Bazan-Mason, then the 
executive director of a North Carolina Latino Advocacy group, El Pueblo noted that efforts to 
scare Latinos from casting their votes was not new and added, '‘[i]t’s a message that some people 
have told me to my face. It’s OK if you’re here and work in our restaurants, but just don’t get 
involved in politics. 

Recently, hate groups were invited to join in the battles over whether counties should 
sign on to 287(g). On January 29, 2009, after commissioners of Chatham County, NC 
unanimously approved a resolution stating their opposition to participation in 287(g), a group 
that calls itself 

NC FIRE that, according to its website, seeks to “‘educate American citizens who turn a blind 
eye to the many costly and destructive aspects of illegal immigration,’ including the ‘8 Ways 
Illegals Make You Sick,”’ distributed a flyer urging recipients to “Tight Back Against Chatham 
County’ and urged members of such groups as the N.C. Minuteman Patriots and the Minuteman 
Civil Defense Corps to attend.’’^"* This was not the first time hate groups have been implicated in 
North Carolina’s response to increasing rates of Latino immigrants. In 2000, white supremacist 

Id. at 590. 

Collins, x»/rra note 5. 

Jon Elliston, El Pnehio Voles! The Independent Weekly, Nov. 24, 2004, available at 

httB:,7www.indvweek.coin/gvrobase/'Conteiil?oid-~oid°/c»3A2.3148 

Taylor Sisk, Conservative Group, ICE Supporters Clash in Chatham, The Carrboro 
Citizen, Mar. 5, 2009, available at 

http://www.carrborocitizen.eom/main/2009/03/05/conservative-group-ice-supporters-clash-in-ch 
atham/#more-5083 . 
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David Duke spoke at a Ku Klux Klan rally in Siler City advertised as a protest against 
Hispanics.^' News reports have documented an alarming rise in the Ku Klux Klan's 
once-diminishing numbers as fears over illegal immigration are exploited. The report noted that 
North Carolina has grown from twenty-seven to thirty-five extremist groups, including eight 
Klan chapters, in the past five years, with illegal immigration at the top of the list of concerns.^® 
The North Carolina Sheriffs Association (NCSA) has been designated as the agency 
responsible for administering an allocation of state funds to support the 287(g) programs 
throughout the state. A resolution adopted by the NCSA Executive Committee and sent to the 
North Carolina House of Representatives demonstrates cause for concern. It perpetuates many 
myths and misinfomiation about immigrant populations; indeed it is a document which a proper 
immigration enforcement training program should discourage. The resolution claims that there 
is “reliable documented evidence” that terrorist groups are entering the US through the southern 
border, that the influx of “illegal aliens” drains the resources of the State, and that “illegal aliens” 
do not pay taxes. All these claims are disputable at best and have largely been proven to be 
inaccurate. The resolution also refers to undocumented immigrants as “illegal alien invaders."^* 
And perhaps most notably, the resolution advocates not only for the reduction of illegal 

’’ Siler City Residents Pray For Peace In Anti-Immigration Rally, Feb. 17, 2000. 
w ww . wral . com/n ews/l ocal /story/ 1 3 9624/ 

Franco Ordoqez, More Joining Hate Groups, News and Observer, Feb. 1 2, 2007 at 
4B. 

(quoting the imperial wizard of the Mount Holly-based chapter of the Klan in Gaston County 
who says he has not seen membership grow so fast since the 1960s, when he joined). 

January 2007 Resolution by the North Carolina Sheriffs’ Association regarding 
Immigration. 
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immigration but also for the reduction of legal immigration as well.” Since the NCSA functions 
as an advisor to sheriffs in counties considering implementation of § 287(g) MOAs, the content 
of the resolution indicates the need for additional or other oversight as to the use of funds and 
implementation of the program. 


Id. at #8. 
Id. at #7. 
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This is not to suggest that North Carolina’s response to immigrants is monolithically 
racist. In 1998, Governor James B. Hunt, Jr. created the Office of Hispanic/Latino Affairs and 
the North Carolina Governor's Advisory Council on Hispanic/Latino Affairs to “coordinate and 
develop state and local programs” and to “bring attention to issues affecting the Hispanic 
population in North Carolina"'*'^ The North Carolina Hispanic Chamber of Commerce was 
formed in 1996 and has been supporting dues-paying members throughout the state. As part of 
the Latino Initiative for Public Policy, in 2000, twenty-four state officials and community leaders 
took a “fact-finding” trip to Mexico to educate themselves on the culture and experiences of 
Latino newcomers.'*' School districts are experimenting with strategies aimed at teaching 
Spanish-speaking students. State health care delivery systems have formally recognized the 
challenges in serving Latino newcomers. The Administrative Office of the Courts has 
established a program for certification for court interpreters '*’ Moreover, North Carolina’s 
reaction to increased immigration must be considered through the lens of “institutional strain and 
fiscal pressures” that result from the particularities and intersectionalities of state, local, and 
federal laws and policies. '*'' 

However, the nativist and racist commentary by law enforcement officials suggests that 
federal programs cannot simply be passed on to localities without concern for troubling attitudes 

'**' North Carolina Governor's Advisory Council on Hispanic/Latino Affairs, 1st Year 
Report (1999). 

'** Ned Glascock, Delegates Get Preview for Mexico Trip, News & Observer (Raleigh, 
N.C.), Jan. 11, 2000, at IB. 

'*’ http://www.nccourts.org/Citizens/CPrograms/Foreign/Default.asp. 

'*’ See Rick Su, a Loealist Reading of Local Immigration Regulations, 86 N.C. L. Rev. 
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that may control the way the program is implemented at the local level. Consider again the 
comments of Johnson County Sheriff Steve Bizzell, who was president of the NCSA from July 
2007 until he was named the association's chairman in July 2008 and described an incident of 
drunk driving that resulted in the death of a young boy by saying that the child paid the “ultimate 
price for anolher drunk Mexican [emphasis added] .”'*"* Bizzell further vocalized his hostility 
toward immigrants. He stated that they are “breeding like rabbits,” and that they “rape, rob and 
murder American citizens.”** He classified “Mexicans” as “trashy” and said that he thinks “all 
they do is work and make love." Additionally, Bizzell announced his resentment toward civil 
rights advances that have helped the immigrant population in Johnston County. In the article, he 
reminisced about the “Johnston County of his youth” when immigrants “were all in a 


1619(2008). 

** Sarah Ovaska, Deportation Fear Fuels Flight, News & Observer, Jun. 12, 2008, 
available 

at http://www.newsobserver.eom/news/immigration/story/l 1 05229. html#MI_Comments_Link. 

** Kristin Collins, Toleranee Wears Thin, News & Observer, Sept. 4, 2008, available at 
http://www.newsobserver.com/news/immigration/story/1209646.html. 
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group, down a path somewhere in a camp," even though living that way “was bad for them as 
human beings."'''' Sheriff Bizzell claimed to be fulfilling the requests of Johnston County 
residents. He maintained that everywhere he goes, “people say, ‘Sheriff, what are we going to do 
about all these Mexicans?'” He acknowledged that his goal is to reduce if not eliminate the 
immigrant population of Johnston County. Through 287(g) agreements, deputies and officers 
across the state, who may be led by men like Sheriff Johnson, or influenced by Sheriff Bizzell 
who have held a leadership position with the NCSA that has championed the § 287(g) program, 
have the resources and virtually unfettered authority to act on the discriminatory sentiment that 
they have espoused. Such a situation cultivates the illegal activity of racial profiling. 

IV. Impact of 287(gJ on North Carolina Communities 

The method of implementation of 287(g) has serious implications for the larger 
community. Indeed, the 287(g) program must be understood to have a universal impact on the 
community. It encourages, or at the very least tolerates, racial profiling and baseless 
stereotyping, resulting in the harassment of local residents and the isolation of an increasingly 
marginalized community. Racial profiling is not only legally impermissible, but because it is 
based on stereotypes and wrongful assumptions about the propensity of certain groups to commit 
crimes, it is also immoral and ineffective.''’ As our courts and the federal government have 
noted, assumptions based on race “perpetuate negative racial stereotypes that are harmful to our 


See Reginald T. Shuford, Any Way You Slice It: Why Racial Profiling is Wrong, 1 8 St. 
Louis Univ. Public Law Rev. 371, 372 (1999); Guidance Regarding the Use of Race by Law 
Enforcement Agencies, U S. Dep’t of Just. Civil Rights Division, June 2003, available at 
http://www.usdoj.gov/crt/split/documents/guidance_on_race.htm. 
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rich and diverse democracy, and materially impair our efforts to maintain a fair and just 
society .”'** The societal and human costs as a result of such profiling are enormous. 

Hannah Gill's interviews with Latino residents in Alamance County provide a clear 
picture of the fear they have experienced. She describes one business owner as explaining, “It 
doesn't matter what you are doing in the car, you could be pulled just because you are 
hispano."'*^ Immigrant crime victims are fearful of contacting the police, and are thus more 
vulnerable to criminals who target them. There are few places perceived to be safe; Latino 
immigrants have been arrested for fishing without a license and while working in a public library 
after local law enforcement reportedly probed health department records in an effort to find 
undocumented immigrants.'** Little regard has been shown for the protection of children of 
immigrants; in one now notorious arrest in June, 2008 an Alamance County sheriff stopped a 
Latina motorist a deputy along T-85 at 2 a m. for an improper license tag. The driver, who spoke 
no English and had her three children with her, was taken to jail while the children were left with 
a male passenger, who was not a relative and later fled. The children were left alone all night 
alongside 1-85.** Many families are “mixed status;” some are documented and others are U.S. 
citizens or permanent residents. All are afraid to drive, afraid to go to church, and fearful of 

'** Guidance Regarding the Use of Race by Law Enforcement Agencies, U.S. Dep't of 
Just. Civil Rights Division, June 2003, available at 

http://www.usdoj.gov/crt/split/documents/guidance_on_race.htm, [hereinafter DOJ Guidelines]. 
66 Id. See also United Stales v. Montero-Camargo, 208 F.3d 1 122, 1 135 (9th Cir. 2000). 

'**' Gill, snpra note 3. 

**’ Lorraine A beam, Hispanics Fear Profiling as ICE Plans Roadblocks, News- 
Record.com, Aug. 8, 2008, available at http://w'ww.news- 

record.eom/content/2008/08/07/article/hispanics_fear_profiling_as_ice_plans_roadblocks 
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taking their children to school, to the doctor, or to grocery shop.'^ Indeed, health care providers 
report that Latinos were missing appointments; businesses including the local Wal-Mart in 
Alamance County that catered to Latinos are on the decline, and community centers where 
individuals might otherwise receive counseling, advice, and other assistance are quiet.^’ 

Fear can best be demonstrated by a poster that was put up throughout Alamance County: 


30L0^' jPEOPLE 
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(English translation: Caution!! Hispanics of Alamance, one and all. You are respectfully advised not to 
talk to police because of the decision of Sheriff Teny Johnson and Commissioners Lany W. Sharpe, Dan 
higlc, Tim D. Sutton, and Willliam Lashlcy, who have authorized the local police to catch and arrest 


Id. 

Gill, supra note 3. 
Id 
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undocumented immigrants. Police arc doing raids, traffic checks and arc deporting imdocumcntcd people. 
Tf you value your liberU- and well-being of your families, friends, and compatriots, avoid the police in all 
wavs possible as you would avoid the devil. Be watchful and look out for these catchers. Agosto 1, 

2008). 

The poster was translated from an advertisement in a Boston newspaper in 1851 created by 
abolitionist Theodore Parker, warning escaped slaves of bounty hunters from the South looking 
to capture and take them back. 

From the book, Hannah Gill, North Caroliiia and the Latwo Experience, UNC Press 
(forthcoming). 

Regardless of one’s personal stance on this issue, history demonstrates that there is a very 
thin line dividing anti-immigrant laws from those that diminish the civil rights and due process 
protections of citizens. Today’s anti-immigrant law facilitates tomorrow's encroachments on 
American liberties. Examples of racial profiling against U.S. citizens and lawful permanent 
residents who are foreign-appearing or Latino are not hard to come by, although individuals who 
have experienced such discrimination are nonetheless fearful and reluctant to tell their stories 
publicly, often for fear of retribution or because they do live in “mixed status’’ families. The 
following are examples of 287(g)’s slippery slope and documents the ways in which U.S. citizens 
have been affected. 

1. The Case of a U.S. citizen with a wrongful immigration detainer.^^ 

In June, 2008, R.l.K. a U.S. citizen who was born outside of the United States, was 
transferred to correctional facility for youth in North Carolina after pleading guilty to larceny 
and fraud. His charges and his initial confinement occurred in a 287(g) county. After arriving at 

These facts were provided in a statement by Marty Rosenbluth, attorney with the 
Southern Coalition for Social Justice, who represents R.l.K. 
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the institution, his custody review officers began telling him that he had an immigration detainer 
on him and that he would be deported immediately at the conclusion of his sentence. His family 
checked the North Carolina Department of Correction Public Access Information System's 
website and saw that indeed he had a detainer on him, and further that the “U S. Immigration” 
had unspecified federal charges pending against him. 

After trying to resolve this issue on their own, in his family contacted the Southern 
Coalition for Social Justice, (SCSJ) a Durham based non-profit organization. A lawyer working 
with the group immediately contacted ICE agents to inform them that R.I.K was a US citizen, 
and thus the detainer was illegal and invalid. At first, ICE claimed that R.I.K. was not a citizen 
and that their records showed he was only a lawful permanent resident (LPR) and was therefore 
deportable. The SCSJ attorney informed ICE that he had a copy of R.I.K. 's passport which was 
conclusive evidence of his client’s U.S. citizenship, and that further, ICE’s record were out of 
date. 

ICE then insisted on more proof, suggesting that perhaps the passport was a forgery. 
Eventually, however, after several phone calls, ICE confinned that indeed R.I.K. was a U.S. 
citizen and agreed to have the detainer lifted. However, after further investigation, ICE 
determined that their agency had not lodged the detainer, but that instead it had been put into the 
system by local law enforcement. Despite this information, and after numerous phone calls to 
the institution where his client was held, the SCSJ has been unsuccessful in getting the detainer 
removed. 

In February, 2009 R.I.K. was transferred to another correctional institution, several hours 
drive from his home. The improperly lodged detainer still appeared on his record, and he was 
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Still being told by his custody review officers at the facility that he would be likely be deported 
upon finishing his sentence. Further, he was told that because he had a detainer, he could not be 
transferred to a facility closer to his home because he was a security risk. Although the SCSI 
attorney has recently taken to calling three times a week, every Monday, Wednesday and Friday 
to date the wrongful detainer remains lodged against him. His release date is Apr. 6, 2009. 

2. Paul Cuadros, Assistant Professor in the School of Journalism and Mass 
Communication at UNC, U.S. Citizen. 

The following is a column from the Chapel Hill News, dated Feb. 15, 2009 by Paul 
Cuadros, entitled Profiling Just Got Easier Cuadros describes his experience with profiling in 

a county where the issue of whether to sign onto 287(g) is currently the subject of a contentious 
community dispute. 

Tm'o months ago I was on my way to the Simdo}' soccer pickup game in Pittsboro with my 
fiend Francisco. It was a beautiful, cool, sunny afternoon, and so we wore our sunglasses as I 
drove to the elementary school where people gather from cdl over Chatham Count)' to play. 

As I passed the courthouse circle, I spotted one of Pittsboro's finest in my rear vicM' mirror. 
Francisco and J both knew instantly what was going to happen. We were two Hispanic men in 
dark sunglasses on a slmv Suncky afternoon. A wave of emotions flowed over me: from anger to 
frustration to resignation. 

The police car followed me for at least a mile and through four turns and finally hit his 
lights when I pulled into the school for our game. Francisco, who sports a military-style haircut, 
flashed a smile and shook his head and said, "Driving while brown. " 

Paul Cuadros, Profiling Just Got Easier, Chapel Hill News, Feb. 1 5, 2009, 
http://www.chapelhillnews.com/front/story/4i670.html 
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The federal immigration progixim 287 (g) has been in the news lately in both Orange and 
Chatham counties. This is the program that trains county- sheriffs deputies to check the 
immigration status of eveiy person taken into custody. Its use has become controversial because 
some immigrant rights and Latino groups say it leads to racial profiling by those deputies. If you 
have never been racially profiled, then you don 't know how much control it takes to restrain your 
anger over the violation of your civil liberties. 

The program now adds an extra level of suspicion in the already suspicious minds of 
some law enforcement officers when it comes to f.atinos. Ncnv instead of just asking for my 
license and registration f might have to answer questions about my legal status. If I forget to 
bring my driver's license, f might be on a bus to a detention center. 

How do you prove you are a US. citizen in your car? What documents do you bring in 
your Ford to prove you were born here ? Officers see all kinds of fake IDs. How do you convince 
someone who has just stopped you and cfuestioned you and is .suspicious of you ? 

With the power of 287 (g), deputies may lake fxitino US. citizens into custody under the 
gui.se of checking their immigrant status back at the jail. A small infraction that would never 
result in an arrest, like forgetting your driver’s license, can have immense consequences. 

This is the pernicious thing behind 287 (g) and its little brother, the "Secure Communities" 
program. Citizenship questions are only a.sked because of the way you look or the way you 
sound. My father was a naturalized US. citizen hut never lost his Spani.sh accent. It’s a free 
country, but freer for some more than others. 

I here are many in Orange and Chatham who think that profiling doesn V happen nov -. 
They are wrong. I cannot tell how many times over the past .several years I have gone through 
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license checkpoints in Siler City driving ci soccer kid home from a game. The checlq)oints would 
he set up light in front of his neighborhood, which is predominantly Latino. 

When you're stopped by the police, you go through a mental checklist to find what it is 
you did wrong to get pulled over, f wasn 't driving fast; the courthouse circle prevents that. And f 
didn 't miss any stop signs or lights, again the circle, f hadn 't had a ticket in three years, my 
license was just renewed and my registration, plates and vehicle test were up to date. 

After asking for my license and registration and keeping me and Francisco waiting for 
what seemed an unusually long time to check my information, the young cop walked up and 
leaned down to tell me why he had stopped me. He said my license plate monthly sticker had 
faded. The year was fine, new in fact, hut the month was hard to see. He just wanted to let me 
know that. I knew exactly what he wanted me to know. 

3. E U.S. citizen. 

E, trembling and then openly weeping, told of her trauma and fright at her place of 
employment in Alamance County. She explained that she was a naturalized citizen and had been 
working for some time in an office near Elon. She described her employer’s actions over a 
course of time that began after 287(g) was entered into and told of how she was being 
significantly mistreated and discriminated against at work. She explained that when she brought 
her complaints and concerns to her employer, he told her that she was crazy to think that she 
would have any recourse and because she was an immigrant, she should stop complaining. He 


The story was told to the author at the conclusion of a presentation at the Conference, 
"Why We Can't Wait: Reversing the Retreat on Civil Rights" of the National Campaign to 
Restore Human Rights in Durham, NC on Oct. 19, 2007. 
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referred to the passage of 287(g) as an indication of her lesser status ” 

4. S , U.S. citizen.’* 

S., a Puerto Rican and U.S. citizen, worked for social services in Durham County. She 
explained that as a result of her work, she knew many of the law enforcement officers and had no 
difficulty in respect to racial profiling in her county. However, she recounted that on more than 
a few occasions, she was pulled over while driving to Wake County (a 287(g) county) for no 
apparent reason. She noted that her car was not a new one, and that although she was pulled 
over, she never was given a reason why she was pulled over. She expressed great distress and 
stated that she sure that her being pulled over as a result of her Latina appearance. 

5. A U.S. citizen.’’’ 

A, a Puerto Rican U.S. citizen was driving to the flea market in Johnston County (Sheriff 
Bizzell’s county). There were four passengers in the car: her boyfriend, her mother, her sister, 
her brother-in-law. Local law enforcement pulled her over and told her that he was “just doing a 
check because there were roo many people in the car." He asked for A's license, which she 
provided, and then asked all of the passengers in the car for their licenses. All obliged. The 
officer then asked all of the passengers, including A. whether they had any warrants for their 
arrests. They did not. A’s father is a minister. The family was distressed by this incident of 

Hannah Gill tells a similar story of a woman who was an immigrant from El Salvador 
and who describes how after the implementation of 287(g), working conditions at a textile 
factory in Burlington worsened. Gill, supra note 3. 

’* The story was told to the author at the conclusion of a presentation at the Conference, 
"Why We Can't Wait: Reversing the Retreat on Civil Rights" of the National Campaign to 
Restore Human Rights in Durham, NC on Oct. 19, 2007. 

’’’ Facts based on a phone intake by the ACLU-NC. 
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racial profiling and called the ACLU for that reason. 

6. Ricardo Velasquez, U.S. citizen 

Ricardo Velasquez is a lawyer in Durham, NC (a 287(g) city) who was stopped by the 
Durham police on his way home. After handing over his license and registration, he was told to 
roll down his window further upon which he asked whether he was under arrest or free to go. As 
an attorney who knew his rights, he opened his window wider at the demand of the officer, and 
was then put under arrest, accused of being under the influence of alcohol or some other 
substance. After taking the alcohol breath test, he blew a point zero-zero, indicating that he had 
nothing in his system. Nonetheless, he was arrested and charged with driving while impaired 
and resisting an officer. Although the charges were dismissed, Velasquez questions the incident 
as another incident of racial profiling of Latinos.®” 

V. The Need for Oversight. Accountability, and Comnliance with Equal Protection and 

Civil Rights 

Section 287(g) of the Immigration and Nationality Act requires that any officers certified 
under the program “shall have knowledge of and adhere to Federal law relating to the function.” 
As such, deputized § 287(g) officers must comply with federal laws, standards, and guidelines 
when employing their immigration-enforcement functions. At this point, the public has no way 
of knowing whether the program as implemented and supervised ensures such compliance.®' 
Given that local cultural practices and histories mediate the implementation of what remains 
federal law and standards, greater oversight and accountability is needed. 

Anne Blythe, Durham Lawyer L ights Charge, News & Observer, Jun. 19, 2008, 
http://wTvw.newsobserver.eom/news/story/l 1 13l56.html 

®' See GAO report, supra note . 
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The North Carolina Report on 287(g) made a number of findings with regard to local law 
enforcement compliance with the MOA.''^ While the MOA exists as a contract between the 
federal agency and the local law enforcement agency, the terms and conditions of the contract 
are often vague and confusing, with both parties often in noncompliance with the contract. Such 
concerns with regard to the MOA include: 

• Complaint mechanisms. The 287(g) programs are required to offer a complaint mechanism for 
individuals who believe they have been aggrieved in the implementation of the program. 
However, because of (1) confusion caused by the complaint mechanism as described in the 
MOA, (2) the lack of notice and information about the right to file a complaint, (3) insufficient 
guidelines regarding the complaint forwarding process, (4) conflicts of interest in reviewing a 
complaint, and (5) unclear complaint resolution procedures, this aspect of the MOA is elusive 
and ineffective. 

• Designation of functions. Nowhere does the Alamance County MOA publicize the policies 
and procedures that must be followed in immigration enforcement. 

• Nomination of personnel. While the MOA requires a background check and evaluation of 
Alamance County Sheriffs Office law enforcement personnel who may be authorized to 
participate in the program, there is no indication as to how suitability is to be determined. Lack 
of transparency in the implementation of the program prevents assessment of suitability 
determinations. 


The Policies and Polilics of Local Immigration Enforcement in North Carolina, 
.http://www.law.unc.edu/documents/clinicalprograms/287gpolicyreview.pdf 
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• Training of personnel. Although it appears that there is a curriculum in place for the training of 
personnel, the length of the training appears to be too short given the complexities of the subject 
matter, and content of the curriculum is unclear. Lack of transparency in the implementation of 
the program prevents assessment of the training. 

• Certification and authorization. While authorization of the MOA by ICE may be 

revoked at any time, the language indicating what merits such a revocation is unclear 
making oversight of and remedy for the program uncertain. 

• ICE supervision. Although the MOA requires that there be ICE supervision before any local 
officer can perform an immigration function, there is no indication as to the nature or degree of 
the necessary supervision, nor is there any mechanism for review to ensure that the officers 
comply with immigration law and procedure. 

• Civil Rights standards and interpretation services. In addition to the obligations set forth in 
federal civil right statutes and regulations, including the U.S. Department of Justice “Guidance 
Regarding the Use of Race by Federal Law Enforcement Agencies,” the language in the MOA 
requires an interpreter for those who do not speak English. Yet how law enforcement should 
comply with this requirement is unclear. The MOA fails to establish the process by which an 
interpreter is obtained, the procedure through which law enforcement officers confirm that an 
interpreter is necessary, whether an interpreter must be requested before one must be provided, 
and how the affected individual will be informed of the right to an interpreter. 

• Required steering committee. The MOA requires that ICE and the local Sheriff establish a 
steering committee. However, the existence, purpose, function, and the selection process of the 
steering committee are not sufficiently clear. 
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• Community Outreach. Although the MOA provides that the local agency Vv'lll engage in 
community outreach programs with organizations interested in the MOA, there is a great deal of 
discretion left with the agency in determining with which organizations to work, thereby creating 
the opportunity to limit or deny participation from critics of the program. 

• Relations with the news media. This prov ision of the MOA also allows too much discretion 
with the local agency creating the possibility that important information about the MOA will not 
be communicated to the public in order to enhance the program's accountability and 
transparency. 

• Modification of the MOA. While the MOA can be modified, there is no mention as to how 
these amendments will be communicated to the public or whether the amended document will be 
made publicly available. 

• Duration and termination of the MOA and liability disclaimers. Although the MOA states that 
authorization of immigration enforcement can be revoked at any time, there is no requirement 
that the termination of the program be made public. Additionally, language in the agreement 
attempts to insulate ICE and the local agency from liability if they fail to comply with the 
requirements agreed upon in the MOA. 

VI. Proposals for Imnrovement 

In addition to bringing to light the many issues presented by the 287(g) program and the 
way that the program is currently implemented, a number of proposals would, if implemented, 
help to resolve many of the current implementation problems. The recommendations include: 

• Transparency in the implementation of the program. 

• Full conformity with the letter and the spirit of the law. 


27 



50 


• Increased community participation in the program’s implementation and/or oversight. 

• Revision of all current 287(g) programs and implementation in all new 287(g) programs, to 
permit 287(g) processing only for those convicted of felonies. 

• Amendments to the complaint mechanism in the MOA, including clarification of the process, 
providing notice of the right to file a complaint, enacting amendments to the guidelines 
regarding the complaint forwarding process, and changes to the method of complaint review. 

• Ensuring the availability of the MOA and detailing the MOA purpose and policy. 

• Improving personnel performance by outlining personnel designation and functions, providing 
guidelines for nomination of personnel, detailing and updating the training of personnel, 
continued certification and authorization of personnel through consistent complaint reports, and 
monitoring ICE supervision of personnel. 

• Clarification of notice of the Civil Rights standards and provision of interpretation services. 

• Detailing the steering committee’s selection process that includes a broad range of community 
interests and setting forth the committee’s required review of activities. 

• Opening executive steering committee meeting to the public. 

• Increasing information and participation for effective community outreach and input. 

• Improving relations with the news media and other organizations. 

• Updated officer training and MOA availability after modification as well as providing duration 
and termination of the MOA and avoiding impunity. 

These proposals for improvement also include suggestions and examples of other complaint 
mechanisms that could be implemented in order to achieve greater effectiveness in ensuring 
compliance on the part of local law enforcement agencies with applicable law and MO As. 
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Conclusion 

Ultimately, the complexities of the 287(g) program and the difficulties in its implementation, 
suggests that the program is actually an ineffective means of immigration enforcement. It is too 
problematical, too costly, and too difficult to implement. The reliance on local law enforcement 
by the federal government for the enforcement of immigration laws is a strong indication of a 
systemic problem in the federal program, which points to the need for comprehensive 
immigration reforni at the federal level that would allow local police and county sheriffs to 
return to their primary function of protecting their local communities from crime. Until this 
reform occurs, the deficiencies and illegalities of 287(g) agreements must be remedied and 
communities and lawmakers must be encouraged to implement change under the current system. 
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Ms. Lofgren. Thank you very much, Professor Weissman. 
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TESTIMONY OF RAY TRANCHANT, OPERATIONS DIRECTOR, 

ADVANCED TECHNOLOGY CENTER, VIRGINIA BEACH, VA, 

ADJUNCT PROFESSOR AT CAMBRIDGE COLLEGE, CAM- 
BRIDGE, MA, CHESAPEAKE CAMPUS, AND BRYANT AND 

STRATTON COLLEGE, VIRGINIA BEACH, VA 

Mr. Tranchant. First, I want to thank you distinguished ladies 
and gentlemen for allowing me to share my testimony with you. I 
am not here personally for your sympathy but may offer maybe a 
couple of solutions to you elected officials from my perspective, a 
man for 2 years that has intensely studied the problems and con- 
sequences of lax and opposing immigration laws. 

Two years ago this week, my 16-year-old daughter, Tessa, and 
her best friend, Ali Kunhardt, were killed as they were sitting at 
an intersection waiting for a red light to change in Virginia Beach. 
They both had their seatbelts on and were doing nothing wrong. 
They were really wonderful kids with really bright futures. But 
their lives ended suddenly and unnecessarily when a drunken, ille- 
gal immigrant hit them at more than 70 miles an hour. Ramos, 
whose blood alcohol level was almost three times the legal limit, 
didn’t see the girls, the car, or the red light because of his intoxica- 
tion, period. The crash killed Tess and Ali instantly; Ramos walked 
away unhurt. 

At first, my focus was on mourning my daughter and her friend. 
Our community, friends, and family stood with us, honoring their 
memories. But anger and feeling of betrayal took over when I dis- 
covered at the trial that Alfredo Ramos could have been and should 
have been deported long before he ran that red light. 

In fact, this accident wasn’t the first time that Ramos walked 
away from a drunken incident. It wasn’t even the second time. 
Ramos had been arrested twice before for driving under the influ- 
ence and public intoxication. He had a fake driver’s license from 
Florida and could not speak English at all. But because of sanc- 
tuary policies in Virginia Beach and Chesapeake, Virginia, no- 
body — not the judge in the prior DUI case or the police who ar- 
rested him in the prior incidents — questioned him about his immi- 
gration status. Instead of being deported to his home country, he 
stayed on the streets of Virginia Beach, to drink, drive, and subse- 
quently kill these two beautiful girls in a way that displayed a 
wanton disrespect for the laws of our land. 

He seemed invisible to the system. I am not sure if your Amer- 
ican kids or relatives would have had the same opportunity to fail 
in such a way. They probably would have been incarcerated, legiti- 
mate licenses suspended. Insurance payments, they would go 
through the roof. And they would have had to pay very large attor- 
neys’ fees. Ramos pays nothing, has no driver’s training, no insur- 
ance, no lawyer, no license. 

And now the American people have to spend about $30,000 a 
year incarcerating him for 40 years, at a cost of about $1.2 million. 
And that is not including the uninsured motorist claims that prob- 
ably equal a half a million. We are talking $2 million here. Ladies 
and gentlemen, this happens twice a month in this country. 

The deaths garnered local and national media attention: The Vir- 
ginia Pilot, The Washington Post, The American Chronicle, 
MSNBC, CNN, FOX News. Mr. O’Reilly and Geraldo argued over 
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it on Fox and talked about Tess and Ali, and their story shed light 
on the tragic consequences of lax immigration policies. 

Gladly, some important things have changed in Virginia Beach 
and Chesapeake in the last 2 years. Virginia Beach now requires 
that police check the immigration status of all arrested. Virginia 
Beach and Chesapeake passed measures requiring that companies 
doing business with the cities pledge not to hire illegal immigrants. 
Last July, a statewide law took effect which requires local jails to 
contact Federal authorities to check the immigration status of all 
foreign-born inmates, irrespective of whether they are in the coun- 
try legally or illegally. And local police officers are working more 
closely with Federal authorities than ever before. 

But the threat still continues. Despite recommendations from the 
State’s Attorney General and the Virginia State Crime Commis- 
sion, Virginia’s Governor has yet to ask Federal authorities for a 
287(g) agreement. And ICE may not have the resources to support 
that agreement anyway. The 287(g) program would allow the State 
to enter into an agreement with the Federal Government so that 
the State law enforcement officers can assist in the investigation, 
apprehension, and detention of illegal immigrants. 

Opponents of this cite a supposed chilling effect on cooperation 
between immigration communities and police, the cost of the pro- 
gram, or the potential for racial profiling as reasons to reject this. 
Well, as I testify before you today, I expect to hear many of these 
arguments. While I sympathize with those arguments, I am not 
compelled. I know what chilling is: They happen on the average of 
twice a month with illegal immigrants in America, transparent 
criminals in a broken system that lets them kill or injure honest 
citizens. 

A family should not have the mourn the death of a loved one just 
because of an unrelated policy or the political correctness of not of- 
fending someone or inconveniencing a few people here or there. 
This prevents us from making our community safer, a constitu- 
tional right to all citizens, safety. 

Newsweek columnist Robert Samuelson recently wrote, “We face 
a choice between a society where people accept modest sacrifices for 
a common good or a more contentious society where a group self- 
ishly protects their own benefit.” I would have to tell you now that 
the causality of Tess’s death was the failure to enforce this law. 

Thank you. 

[The prepared statement of Mr. Tranchant follows:] 

Prepared Statement of Ray Tranchant 

First I want to thank you distinguished Ladies and Gentlemen for allowing me 
to share my testimony with you. I am not here personally for sympathy, but may 
offer a couple of solutions to the Elected Officials from my perspective, a man that 
for 2 years has intensely studied the problems and consequences of lax and opposing 
Immigration Laws. 

Two years ago this week, my 16-year-old daughter, Tessa, and her best friend, Ali, 
were killed as they were sitting at an intersection waiting for a red light to change. 
They both had their seatbelts on and were doing nothing wrong. 

They were wonderful girls with bright futures. 

But their lives ended suddenly and unnecessarily when a drunken illegal immi- 
grant hit them at more than 70 miles an hour. Alfredo Ramos, whose blood alcohol 
level was almost three times the legal limit, didn’t see the girls’ car or the red light 
and couldn’t because of his intoxication. The crash killed Tessa and Ali instantly. 
Alfredo Ramos walked away unhurt. 
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At first, my focus was on mourning my daughter and her friend. Our community, 
friends and family stood with us, honoring their memories. 

But anger and a feeling of betrayal took over when I discovered at the trial that 
Alfredo Ramos could have been — should have been — deported long before he ran 
that light. In fact, this accident wasn’t the first time that Alfredo Ramos walked 
away from a drunken incident. It wasn’t even the second time. 

Alfredo Ramos had been arrested twice before — for driving under the influence 
(DUI) and public intoxication. He had a fake driver’s license from Florida and could 
not speak English. 

But because of Sanctuary policies in Virginia Beach and Chesapeake, Virginia, no- 
body — not the judge in a prior DUI case or the police who arrested him in the prior 
incidents — questioned him about his immigration status. Instead of being deported 
to his home country, he stayed on the streets of Virginia Beach to drink, drive, and 
take two innocent lives in a way that displayed a wonton disrespect for the laws 
of our land. 

He seemed invisible to the system. I’m not sure if your American kids or relatives 
would have had the same opportunity to fail. They probably would have been incar- 
cerated, legitimate license suspended, insurance payments would go through the 
roof, and they would have had to pay large attorney’s fees. Ramos pays nothing, has 
no driver’s training, no insurance, no lawyer, no license, and now the American Peo- 
ple have to spend approximately $30,000/ year for 40 years ($1,200,000) to rehabili- 
tate — then deport him. The Taxpayers have to pay for it! 

The deaths garnered local and national media attention: The Virginia Pilot, The 
Washington Post, The American Chronicle, MSNBC, CNN, Fox News, and many oth- 
ers wrote and talked about Tessa and Ali. Their stories shed light on the tragic con- 
sequences of Icix immigration policies. 

Gladly, some important things have changed in Virginia Beach and Chesapeake 
in the last two years. Virginia Beach now requires that police check the immigration 
status of all arrested. Virginia Beach and Chesapeake passed measures requiring 
that companies doing business with the cities pledge not to hire illegal immigrants. 
Last July, a statewide law took effect which requires local jails to contact federal 
authorities to check the immigration status of all foreign-born inmates, irrespective 
of whether they are in the country legally. And, local police officers are working 
more closely with federal authorities than ever before. 

But a threat remains! 

Despite recommendations from the state’s Attorney General and the Virginia 
State Crime Commission, Virginia’s Governor has yet to ask federal authorities for 
a 287 (g) agreement; and ICE may not have the resources to support such a request. 
The 287(g) program would allow the state to enter into an agreement with the fed- 
eral government so that state law enforcement officers can assist in the investiga- 
tion, apprehension and detention of illegal immigrants. Opponents of 287(g) cite a 
supposed “chilling effect” on cooperation between immigrant communities and po- 
lice, the cost of the program, or the potential for racial profiling as reasons to reject 
it. 

As I testify here today, I expect to hear many of these arguments. 

While I sympathize with those arguments, I am not compelled. I know about 
chilling experiences. They happen on the average of twice a month with Illegal Im- 
migrants in America, transparent criminals in a broken system that lets them kill 
or injure honest citizens. 

A family should not have to mourn the death of a loved one just because of an 
unrelated policy or the political correctness of not offending or inconveniencing a few 
people. This prevents us from making our communities safer, a Constitutional right 
to all citizens of the United States. 

Newsweek columnist Robert J. Samuelson recently wrote: 

“We face a choice between a society where people accept modest sacrifices for a 
common good or a more contentious society where a group selfishly protect their 
own benefit.” 

I believe this to be true. 


Ms. Lofgren. Thank you for your testimony. 

The audience is reminded not to engage in displays of enthu- 
siasm for any of the witnesses, either in this panel or the next. 

Now is the time for Members of the Committee to have an oppor- 
tunity to question the witnesses. And I will turn first to the Chair- 
man of the Constitution Subcommittee, Congressman Nadler. 
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Mr. Nadler. I thank the Chairwoman. 

Let me ask Mr. Mora, you said that one of the two black SUVs 
that stopped you and your dad pulled in front of your truck and 
the other followed behind. Did you know who was in those SUVs? 
Did you know they were police cars? Did you know who was in the 
cars? 

Mr. Mora. Did I know who was in those vehicles? 

Mr. Nadler. Yes. 

Mr. Mora. I know they were sheriffs because on the side of the 
vehicle it said “Sheriff.” 

Mr. Nadler. Oh, it said “Sheriff.” 

Mr. Mora. Yes. 

Mr. Nadler. And when your dad told the deputies he was going 
to work at HMI, did the deputies tell him or you what they were 
doing there? 

Mr. Mora. What was that? 

Mr. Nadler. When your father told the deputies that he was 
going to work at HMI, the company, did the deputies tell him or 
you why they were going to be at HMI? 

Mr. Mora No. 

Mr. Nadler. And when they told you and your dad to get out of 
the car and they patted you down and handcuffed you, did they ex- 
plain why they were doing that? 

Mr. Mora. No, they did not. 

Mr. Nadler. When you saw the deputy with big guns and ski 
masks over their faces at HMI, what did you think was going on? 

Mr. Mora. I did not know. 

Mr. Nadler. And how long were you and your father held there? 

Mr. Mora. How long? Three, 3 hours. 

Mr. Nadler. Three hours. And what is your impression of the 
police after what happened to you and your dad that day? 

Mr. Mora. What was that again? 

Mr. Nadler. What is your impression of the police after what 
happened to you and your dad that day? Do you think more of 
them, less of them? Do you fear them? Do you respect them? How 
has this affected your thoughts about the police in general? 

Mr. Mora. The police in general? Well, look, one thing I just 
want them to know is to treat us equally, you know. Because we 
are here to work, we are here to work, and we are not here to do 
anybody wrong, you know. We are just here working for our fami- 
lies. 

Mr. Nadler. Okay. Thank you. 

Mr. Ramirez, in testimony before a different Committee of this 
House last month, Frederick County Sheriff Charles Jenkins 
claimed that, and I quote from his testimony, “There has been ab- 
solutely no complaints of profiling or discrimination based on eth- 
nicity,” close quote, since Frederick County began participating in 
the 287(g) program. Yet your testimony describes a number of in- 
stances where Frederick County Sheriffs office appears to have 
stopped, integrated, ticketed, or arrested Latinos, U.S. citizens, as 
well as legal and undocumented immigrants, seemingly based sole- 
ly on their appearance. 

Why do you think that no formal complaints have been filed 
against the Sheriffs office? 
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Mr. Ramirez. They think we don’t report any crime because we 
are afraid. We are a target, like I said. And sometimes people, they 
report a crime and they are taken away, even the brother and fa- 
ther — 

Mr. Nadler. What do you mean they are taken away? 

Mr. Ramirez. They are taken to jail. 

Mr. Nadler. For the crime of reporting a crime? 

Mr. Ramirez. Yeah, for reporting a crime. They don’t go and tar- 
get the crime; they come in asking for IDs, green cards, and 
humiliating us like we are criminals, like we are the only bad peo- 
ple in town. 

Mr. Nadler. So you are saying that there were no formal com- 
plaints filed against the sheriff s office because of fear? 

Mr. Ramirez. Yeah. There is a big fear. 

Mr. Nadler. The sheriff also asserts that the program has not 
harmed police-immigrant community relations and has not created 
fear or distrust of law enforcement. Would you comment on that 
statement by the sheriff? 

Mr. Ramirez. Excuse me? 

Mr. Nadler. The sheriff testified that the 287(g) program, quote, 
“has not harmed police-immigrant community relations and has 
not created fear or distrust of law enforcement,” unquote. 

Could you comment on his statement? Is it true? Is it untrue? 

Mr. Ramirez. Of course it has had no affect because there is no 
relation to begin with. 

Mr. Nadler. It is not true, then. 

Mr. Ramirez. It is not true. There is no relation. I offered my 
hand many times to work with him. And that is not the first time 
I do that with the police. I have worked with them before. 

Mr. Nadler. Now, he also said that any existing fear or distrust 
of law enforcement is generally cultural-based, as most countries 
where immigrants originate from do have corrupt governments, 
corrupt and abusive law enforcement, which is all they have been 
exposed to in their lives. 

In other words, he is saying that if there is distrust or fear of 
law enforcement in Frederick County on the part of immigrants, it 
is because the countries they come from have corrupt police depart- 
ments; it is not because of the wonderful sheriffs office in Fred- 
erick County. 

Would you comment on that? 

Mr. Ramirez. You know, when we come to this country, we are 
stereotyped. They think we come not from another country, we 
come from trash cans. We don’t believe in anything. People like me, 
we live in the laws from the day we are born. I am not afraid of 
laws. I am not afraid of rules. I believe in laws. 

And to be afraid of the sheriff, of the police, since 2 years ago 
has been increasing very badly, because when we call the police, 
the problem is not solved. 

Ms. Lofgren. I am going to interrupt. The gentleman has asked 
unanimous consent for an additional minute and is granted an ad- 
ditional minute. 

Mr. Nadler. Thank you. 

So, in other words, your testimony is that it is not culturally 
based? 
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Mr. Ramirez. It is a culture that is creating right now. We are 
afraid to call — I changed, even as a citizen, and friends, residents, 
people I have known for a long time. We have changed everything. 
Our life is different now. 

Mr. Nadler. I hear that. But, in other words, you are saying 
that when the sheriff says that if there is fear of his department 
it is because of what happened abroad or in other countries, not be- 
cause of the action of his department, that is not correct. 

Mr. Ramirez. That is not correct. 

Mr. Nadler. Okay. 

Mr. Ramirez. And I will give you one example, quickly, an exam- 
ple. I know of friends, they were walking in the street, and some 
guy approached them and asked for money. And he said, “If you 
don’t give me the money, I will call the police and tell them you 
are selling drugs.” And it is not just once, many times. 

Mr. Nadler. Thank you. 

I have one more question for you before the time expires. You 
testified that, when the police stopped Latinos, they often ask ev- 
eryone in the car for passports or other identification cards, no 
matter the reason why the car was stopped. 

Mr. Ramirez. Yes. 

Mr. Nadler. What do they do — now, let me just say, if a car is 
stopped for a traffic violation, there is absolutely no legal justifica- 
tion for asking for any kind of ID or anything else from anyone 
other than the driver. The driver you can ask for license and reg- 
istration, but have you absolutely no legal right to ask anybody 
else for anything. 

What happens if the other passengers in the car, not the driver, 
do not have, in the judgment of the officer, adequate ID or what- 
ever? 

Mr. Ramirez. They are taken to jail, and they are processed. And 
I had a friend who is a citizen, and he was driving on Waver ly 
Drive around Frederick, of course, and they stopped him because 
he was driving very slow. And he was taken to jail, and he said, 
I am a citizen. And after almost an hour, he proved he was citizen. 
He never got a ticket, he never got a warning. 

Ms. Lofgren. The gentleman’s time has expired. 

Mr. Nadler. Thank you very much. 

Ms. Lofgren. And we do want to recognize the Ranking Mem- 
ber, Mr. King, for his opportunity to question the witnesses. 

Mr. King. Thank you. Madam Chair. 

And I thank all the witnesses for your testimony. 

I sit in this Committee now, it is my seventh year, and I am try- 
ing to remember when I felt so uneasy, sitting up here listening to 
testimony. And I think I am seeing the embodiment of a great big 
problem we have in this country. And the result of it is the loss 
of lives, the loss of innocent human lives. 

And I have listened to Professor Tranchant’s testimony. You have 
to know that he is here to tell you today that if we had enforced 
local immigration law his daughter would still be alive. Tessa and 
Ali would still be alive. And that is true for hundreds and perhaps 
thousands of Americans that go about their lives every day seeking 
just to make this world a better place. 
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And you are pressing this Committee, and the message that I get 
from you is that we shouldn’t enforce immigration law at a local 
level because there are some examples of discrimination that are 
there, at least that you testify to. And I don’t argue that it never 
happens. 

But I would ask you, can you look at this on balance? Can you 
see the difference between the plea that you have to this Com- 
mittee and the plea that Mr. Tranchant has to this Committee? 
Can you look him in the eye and say, we should have passed every- 
body over and your daughter would still be alive anyway? I don’t 
think you can do that. 

And I don’t know how to express to you that the comparison of 
what looks like an inconvenience to either one of you is compared 
to the very sacred life of this man’s daughter. And you are on the 
same panel. 

What do you have to say to Mr. Tranchant, not to me, Mr. Rami- 
rez? 

Mr. Ramirez. You know, I am an immigrant for 21 years here, 
I am a citizen, and I never killed nobody. Alcohol is sold to every- 
body — legals, non-legals, Irish, Italian, German, everybody. And I 
feel bad because I know what it is like to lose somebody. And I feel 
bad, too, when a father or a mother is taken away. 

And I understand, and that is the reason I am here, to be part 
of the solution. I am not a problem. I am not a problem. I am here 
for the solution. 

I can see here in his face, in the same way he feels sorrow, I feel 
sorrow too. Because we are in the middle of the things that are 
going on. We need your help. We need the Federal — we need the 
Constitution to lead us. 

Immigrants are not new in the United States. This is a topic for 
hundreds of years. And what I learned from the United States, 
they need the solutions. 

Mr. King. Mr. Ramirez 

Mr. Ramirez [continuing]. For one drunk person. I am inviting 
you to downtown Frederick 

Mr. King. I appreciate your point, and my clock is ticking, and 
so pardon me if I have to interrupt, but there is another point that 
needs to come. 

Mr. Ramirez. I am not a criminal. Please. I am not a criminal. 

Mr. King. And I think, in your head and in your heart, you came 
here to contribute. And I don’t disagree with that sentiment that 
you have expressed, Mr. Ramirez. Please, believe me, I do not. I 
compare the difference between the plea that I am hearing from 
you and Mr. Mora and the plea that I am hearing from Professor 
Tranchant. And one screams out to me and says that the founda- 
tion of this country is the rule of law. The very central pillar of 
American exceptionalism is the rule of law. And the argument here 
is that there are some exceptions to at least allegations that there 
has been discrimination. 

We reject discrimination, all of us on this panel. But yet, the law 
enforcement people need to do their job. Especially, local law en- 
forcement need to cooperate with Federal immigration law enforce- 
ment. And so the message that I am hearing out of here isn’t that 
we should continue with that and try to improve it. I am hearing 
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a message that we should perhaps end this 287(g) program, and I 
reject that. I am a solid supporter of the 287(g) program. 

And I would like to turn to Professor Tranchant and ask you, is 
there a statement that you didn’t have an opportunity to make to 
this Committee? 

Mr. Tranchant. Yes, sir. Thank you. 

I am a son of an immigrant. She came from northern Ireland, 
and I helped her study for her immigration exam. And my grand- 
pere is a Frenchman, and people used to discriminate against me 
because of my big nose, because he is French. 

But I have to tell you that I don’t want undesirable people in 
America, personally. I don’t want drunks in America. I am not 
going to say that, “Well, everybody gets drunk and people kill peo- 
ple because they are drunk.” I will tell you what, if we have an op- 
portunity not to have them here in this country and deport them, 
we should do that. We want desirable people here. This is America. 
We didn’t want them killing you. 

So what this law does, it takes undesirable people and puts them 
at the back of the immigration line, which is where they should be. 
And I think most people feel that way. We don’t like drunks. And 
if you are a drunk here in the country, go home. If you are a mur- 
derer, go home. 

Mr. King. Thank you, Mr. Tranchant and all of the witnesses. 

And I yield back. 

Ms. Lofgren. The gentleman yields back. 

I would turn now to the gentlelady from Texas, Ms. Sheila Jack- 
son Lee, for her opportunity to question the witnesses. 

Ms. Jackson Lee. Thank you very much. Madam Chair. 

And I am so glad that as I was coming in — and I beg the indul- 
gence of the witnesses. I just came from a Homeland Security Com- 
mittee hearing. 

And so I want to say to Professor Tranchant that you are looking 
at the person who, in totality, agrees with you, that we have to do 
our job. 

Mr. Tranchant. Right. 

Ms. Jackson Lee. And I want to say to you that I, frankly, be- 
lieve that homeland security, immigration issues is a Federal issue. 
We have to do a number of things: one, put in place Federal laws 
that lay the parameters out. We have to comprehensively fix the 
confusion in immigration laws. We have to let a citizen like your- 
self know what they are. And then, of course — let me apologize for 
not appropriately starting with the most important remark, which 
is my sympathy and concern. No parent could ever fathom what 
you have gone through. 

And you said something very important: We don’t need drunks 
on the street. I am appalled that this was an offender, whether it 
be an undocumented citizen or someone else, that was on the street 
more than once after having incurred the ridiculous action of driv- 
ing while drunk. I am, just for your own information, rabidly sup- 
portive of cutting Federal funds for States that don’t have stronger 
drunk-driving laws. That doesn’t bring back the life. 

What I would have wanted to have seen is the fact that, once 
picked up in the normal process of an offense, that the Federal offi- 
cials needed to come and do their job. I want to put on the record. 
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they needed to do their job. They needed to be aware of individuals 
in jail. And you would have had, if we could just turn the clock 
back, at least had relief that the Federal Government was doing its 
job. 

So, please, as I pose questions to Mr. Ramirez, I don’t want you 
to doubt in any way both the sympathy and the frustration that 
I face. I Chair a Subcommittee on Homeland Security; the Chair- 
woman is on that Committee. And we need to ramp it up so that 
there are offices that can function in conjunction with jails and in- 
carcerated persons across America. I think when I go to Mr. Rami- 
rez, if you can listen to my line of questioning. And I, Mr. 

Mr. Tranchant. Tranchant. 

Ms. Jackson Lee. I want to make sure, because it is French to 
me. I want to say “Tranchant.” Let me just pose a quick question 
to you. 

287(g) represents sort of a law that throws the burden — and it 
came out of frustration — on local government. I don’t think it is 
perfect, because what it does is it says that individuals that are not 
operating under it are sanctuary cities. I come from the city of 
Houston. Let me go on record and say, Houston is not a sanctuary 
city. We have too much diverse political perspectives to be a sanc- 
tuary city. But we are a big city, so obviously we cannot rally up 
every one. We need Federal support. 

Would enhanced resources give you comfort, as well, in the immi- 
gration process through the Federal Government — we call these 
folk ICE officers — where they are surveying and working with the 
jail, would that give you comfort? 

And would it also give you comfort — ^because you come from 
North Carolina. My daughter went to UNC, so I know the influx 
of diversity and immigrants in your community. Would it also 
help — and I know that you have seen some of them there; they are 
there working in various capacities — that we have some laws that 
you could understand, that people who need to be deported were 
deported and those who were here to work could stay under some 
laws that were appropriate? Would that be helpful to you, in reflec- 
tion even in this tragedy that you are facing? 

Mr. Tranchant. Well, ma’am, I can’t — don’t have as broad a 
solution base that you have. And the thing about allowing them to 
stay and work, I can’t make statements to that because I don’t 
know — you know, I want to split the hairs on that one. I want 
to 

Ms. Jackson Lee. You need more facts? 

Mr. Tranchant. Yeah. But I tell you that what Homeland Secu- 
rity is doing with allowing local law enforcement to have integrated 
databases from some of the banditos they have on their lists, so 
that these law enforcement officers can run an ID check, a finger- 
print, and the guy or woman who has been going from State to 
State — and, by the way, we don’t border Mexico in Virginia. 

Ms. Jackson Lee. Was it Virginia? I am sorry. I thought it was 
North Carolina. 

Mr. Tranchant. But they guy who is going from State to State 
committing crimes 

Ms. Jackson Lee. And I want to get another question in. I think 
your answer is you have one perspective, and 
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Mr. Tranchant. Right. 

Ms. Jackson Lee [continuing]. Let me try to get this question in, 
Madam Chair, if I might, to Mr. Ramirez. 

Mr. Ramirez 

Ms. Lofgren. The gentlelady is granted 1 additional minute. 

Ms. Jackson Lee. I thank the Chairwoman. 

Mr. Ramirez, I got the gist of Mr. Tranchant’s point of view, but 
my point is, if I can ask this question, you have suffered civil rights 
abuse because you are a citizen, and the confusion of utilizing laws 
in the hands of local officers, who don’t have a component of sensi- 
tivity, means that the confrontations that you have had have been 
unnecessary. So it, again, comes back to the Federal Government; 
we are not doing our job. 

Give me your suggestion — I recognize the tragedy of your fellow 
witness here — on how we solve this. I want what has happened to 
you to you to stop. 

Mr. Ramirez? 

And my apologies to you for those actions against you inasmuch 
as you have been innocent. 

Mr. Ramirez. The thing I feel when I am stopped by the police 
is the stereotypes they have of Latinos, people looking like me. You 
know, they see the bad part of us — drinkers, robbers, rapists, kill- 
ers. But they don’t see the good things. We work very hard. We 
have made more rich this country. 

I can give you an example in Frederick. For our work, a lot of 
people are richer because we work for them. We make their compa- 
nies better and faster. I work in safety in construction, and I can 
give you many examples. But the point is, we are human beings. 
There is no difference from my skin and your skin, my origin or 
your origin. We are in pain here together. And there is humiliation 
after we offer, after we work, after we are hard to 

Ms. Lofgren. The gentlelady’s time has expired. 

Ms. Jackson Lee. I thank you. 

We need a fix on this system, and it is broken. 

I thank you, and I yield back. 

Ms. Lofgren. I recognize the gentleman from Mississippi, Mr. 
Harper, for his opportunity to ask questions. 

Mr. Harper. Thank you. Madam Chair. 

This is, to me, a very — in one regard, you know, we hear about 
needing to pass new immigration laws, to maybe consider repealing 
certain laws and changing those immigration laws, but we have not 
really enforced our existing laws. We should take steps to enforce 
the existing laws on the books fully and then see where we are 
after that. 

I have to say that, while you may have complaints about the 
sheriff in Arizona or other locations, you know, as a former pros- 
ecutor, I can tell you that I am encouraged when I see folks uphold 
the law. 

And, you know, America is a Nation of immigrants. You know, 
we have people who come from all over the world here. And those 
folks that have come in that want to be in this country and have 
an opportunity to live and reach the American dream, more power 
to them. And I commend them. And those that come into this law 
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the proper way and the legal way, that is how it is supposed to be 
done. 

We cannot, as a Nation, say those who have come into this coun- 
try and from the very beginning broken our laws — how do we say 
to those who wait years sometimes to come into the country the 
legal and proper way that, Won keep waiting. Those of you who 
came in breaking our laws, it is okay to stay.” So, you know, am- 
nesty that we discuss or those things that we talk about is just 
something that is not going to be acceptable. 

This is a matter of national security. We cannot have people com- 
ing into this country that we don’t know who they are. And that 
is a thing that we have to continue to look at. 

Professor Tranchant, our heart goes out to you. 

Mr. Tranchant. Thank you. 

Mr. Harper. Do you believe that if the laws had been enforced 
that your daughter would still be alive? 

Mr. Tranchant. Undoubtedly. He wouldn’t be there at that mo- 
ment. The causality would be unnecessary. 

Mr. Harper. Okay. 

With that. Madam Chair, I yield back the balance of my time to 
Steve. 

Ms. Lofgren. The gentleman yields the remainder of his time to 
Mr. King. 

Mr. King. Thank you. Madam Chair. 

To the witnesses, I look at some of the data that comes out of 
these counties we are talking about, and a curious thing comes to 
mind. 

Mr. Mora, as I read your testimony this morning, your father has 
been in this country since the 1960’s and has had a green card, I 
think, since 1976 in your testimony. Has your father become a cit- 
izen yet? 

Mr. Mora. Yes. 

Mr. King. When was that? 

Mr. Mora. I am not sure. 

Mr. King. Some time ago, though? That is an omission in your 
written testimony. I think it is important that the panel under- 
stand that your father has taken that step to citizenship. And I 
congratulate and applaud him for that. 

And I would ask, as part of that citizenship that he studied in 
order to pass the citizenship test, and this thing we have talked 
about, at least Mr. Harper and I, about the rule of law, I am look- 
ing at the data that shows that the Maricopa County Sheriffs De- 
partment had nearly 80 warrants for individuals at the workplace 
that day, and, of that, 39 were arrested. So it would be, I think, 
evident that your father was working with illegal immigrants on a 
daily basis. 

Did he ever talk to you about the rule of law and about immigra- 
tion law? Can you tell me that — I mean, would you agree or dis- 
agree with me that a citizen has a responsibility to see that the law 
is enforced as well as local law enforcement? 

Mr. Mora. Yes. 

Mr. King. Did he ever say to you that he would be willing to par- 
ticipate and help out and support local law enforcement in enforc- 
ing immigration law? 
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Mr. Mora. Can you repeat that for me, please? 

Mr. King. Yes. Did you father ever advise you, as a matter of 
being a good citizen, that one needed to, as a matter of citizenship, 
help cooperate in enforcing immigration law in the United States? 

Mr. Mora. For me, he wanted me to be respectfully to everybody, 
or be respectful. 

Mr. King. Whether or not they were here legally or illegally? 

Mr. Mora. Yes. 

Mr. King. And so I am going to take that that you aren’t saying 
“yes” to that question. So I will ask this another way then. And you 
have talked about what I think you have emphasized as an embar- 
rassment that day in Maricopa County, and you have named a cou- 
ple of incidents of embarrassment there. 

Could you, for me and for this panel and for especially Professor 
Tranchant, can you express to me the difference between the em- 
barrassment that you endured and the loss of his daughter? And 
might, if it had been, say, your sister or girlfriend or maybe your 
new child that was a victim of a crime like this, might you be 
speaking on the same side of the argument as Professor Tranchant 
instead of the side you are on today? 

Mr. Mora. Okay, can you simplify that for me, please? 

Mr. King. Yes. If it had been a family member who had been 
killed by an illegal who would have otherwise not been in this 
country if the law had been enforced, if that had been your close 
family member, your sister for example, would you perhaps change 
your mind on the reason for your testimony here today and support 
the rule of law? 

Mr. Mora. No, I would actually want the local police to actu- 
ally — 

Mr. King. Let them go. 

Mr. Mora [continuing]. Enforce. No, enforce it. Be smart about 
it and enforce it. And, obviously, they weren’t enforcing it. 

And I apologize, you know, I am sorry, sorry for your loss. 

But for them to enforce their law, the ones they are supposed to 
be following. 

Mr. King. You are not telling me that your embarrassment 
trumps the daughter’s life? 

Mr. Mora. No. 

Mr. King. Then you understand the priority, and I think you 
would agree with Mr. Tranchant. 

I thank you, and I yield back. 

Ms. Lofgren. The gentleman’s time expired. 

I would turn now to the gentleman from Illinois, Mr. Gutierrez, 
for his opportunity to question the witnesses. 

Mr. Gutierrez. Well, first of all, thank you. Madam Chair- 
woman and Mr. Nadler. 

And I thank the witness for their testimony here today. 

I think we are missing the point of the testimony here this morn- 
ing. And just so that we have it very clear, no one has ever stipu- 
lated, promoted laws that do not deport drunk people, that do not 
deport rapists and murderers. 

Now, part of the problem is that, it has been said here by some 
of my colleagues on the other side, enforce the law. Let me just 
suggest to everybody, this Congress and the Government of the 
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United States has not shown the political will nor committed the 
requisite resources to enforce our immigration laws. And I hear no 
one here — no one here — who has come with a solution of enforcing 
and putting the requisite resources in order to enforce the immi- 
gration laws of our Nation. 

And the only way that you really do that is by having com- 
prehensive immigration reform. You either sweep millions and mil- 
lions of people off the streets of the United States of America — 
which no one has ever proposed. So it is always a little disingen- 
uous to me when people say, “If we would only enforce the laws.” 
Well, we are here every day, and I haven’t heard the proposal, and 
I haven’t see the political will to do it. 

What I have seen, unfortunately, is the will to target and to vic- 
timize and to scapegoat a community of people. I have seen that 
readily here in the Congress of the United States. And it makes for 
great political points, but it doesn’t resolve the problem and would 
not have saved your daughter’s life. 

Now, under comprehensive immigration reform, we would have 
an opportunity to tell people — ^because here is what happens, fun- 
damentally: Those drunkards and those rapists and those mur- 
derers do most of their drunkenness, their murdering and their 
raping in the very immigrant community in which they reside. And 
you want to know who wants to get rid of them? The very immi- 
grant community that lives there. But they cannot call the police. 

And we are going to be entering in a minute — we have cases of 
women who are abused by some of these undocumented drunkards 
who abuse these women, and when the police are called, they de- 
port the victim of the crime and not the perpetrator of the crime. 

So if they live — and they live among us, especially in the immi- 
grant community — we need to have that relationship with the po- 
lice that allows the community to defend itself and to rid our soci- 
ety of them. 

No one here, and I agree with Mr. Tranchant, they should go 
home. Better than go home, we should drive them home, we should 
ship them home, we should use any resources to make sure that 
they are not here. 

There are a community of people in this country, foreigners; not 
all foreigners come here really as immigrants. Most people, as 
probably Mr. Tranchant has already expressed to us, come here as 
immigrants to work, to sweat and to toil, to make their own future 
better, and by doing so, enriching us all. And then we have for- 
eigners who come here as terrorists to bomb our buildings, to come 
here to do harm. They are foreigners. I don’t think we quite make 
them immigrants, because I think that that would be kind of look- 
ing pretty badly on our tradition of immigrants that come here. 

So crime and immigration is an old story. The Irish were the 
dirty filthy criminal element that was coming to undermine Amer- 
ica. Well, they gave us a President Kennedy. 

Mr. Tranchant. They gave me me. 

Mr. Gutierrez. Thank you. You know, if it was the turn of the 
century, we could read in The New York Times “only by the rule 
of law could we help to control these people” — referring to the 
Italians. You know, they were wrong about the Irish, they were 
wrong about the Italians, to tarnish them all because of a few. And 
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they are wrong today to tarnish a whole immigrant community be- 
cause of the actions of a few — a few that I wish to get rid of 

And let me just end, because I don’t want to take an extra 
minute which has been given to everybody. I mean, the gentleman 
from Iowa suggests to us and suggests to Mr. Mora that he should 
be checking the immigration status of people. 

Let me just tell you, that really is shocking to me. Am I supposed 
to check, when I go to church, those who sit in the pews with me 
in church and check their immigration status? Am I supposed to 
go and shop and check their immigration status? Every day we 
walk into hotel rooms across this country, we eat grapes, we eat 
fruit, we eat meats that are cut in meatpacking plants. And we all 
know who has done that work: undocumented workers here in this 
country. 

I would ask for 15 additional seconds. 

Ms. Lofgren. The gentleman is granted, by unanimous consent, 
an additional 15 seconds. 

Mr. Gutierrez. We all benefit. And we show a blind eye — a blind 
eye, Mr. Tranchant, that I share with you, as a father of two 
daughters. Your testimony is to me — I thank you for bringing your 
testimony here. But I suggest to you that if we refer to them sim- 
ply as “banditos,” as you have referred in your testimony, it does 
not help to solve the problem. I want no more daughters like yours 
killed in our country. I want to work toward a solution. And I 
thank you for your testimony. 

Ms. Lofgren. The gentleman’s time has expired. 

I would recognize the gentlelady from California, Ms. Waters, for 
her opportunity to question. 

Ms. Waters. Thank you very much. Madam Chairwoman. And 
I am sorry that I have not been able to be here for the entire hear- 
ing. But I want to come, first of all, to honor the work that you 
have done, the hearings you have held, your committed work to 
deal with one of the biggest issues in our country, and your at- 
tempt to forge the public policy that is going to be necessary to rec- 
ognize that we have to have immigration reform in a comprehen- 
sive way. 

Ms. Lofgren. Thank you, madam. 

Ms. Waters. And also I want to thank Mr. Gutierrez for the 
leadership that he has provided on this issue all over the country; 
his courage, his willingness to get on the point on this issue; to tell 
the truth, to recognize where the problems are, and to call upon 
immigrants to share in the solving of this problem and exercising 
certain responsibilities; and to educate all of us about the part of 
an immigrant population, their contributions to our society, and 
how we cannot solve this simply by talking about deportation of ev- 
erybody. That is not going to happen. We all know that. 

And so I want to say to the panel, thank you for being here 
today. Thank you for coming here to share your experiences. I can- 
not imagine what it is like to come here and talk about the loss 
of a child in the way that you are doing today, and describing what 
happened to these young girls who were innocent and simply sit- 
ting at a stop light and to have been killed in that way. 

You have my greatest sympathy. And I certainly share in your 
sorrow. And I am hopeful that the law works in ways that no mat- 
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ter whether you are an immigrant or not, that if you have broken 
the law, if you have been arrested for drunk driving, that we do 
a better job of tracking, punishing, and keeping up with people who 
put us all at risk. So thank you. 

For others who are here today with professional testimony based 
on your knowledge, your experience, your intellect, to the victims 
who are here today to talk with us, Mr. Julio Cesar Mora, about 
what happened, let me just say this: that many of us are com- 
mitted to comprehensive reform. We recognize that there are a lot 
of things to be resolved. We have to resolve the fact that there are 
many people who have been in this country, contributed for many 
years, and that we have to come up with a way of reconciling the 
length of time that they have been here and their being able to get 
citizenship. 

We have to deal with the employers, we have to deal with the 
criminals, we have to deal with every aspect of this. And it is not 
going to go away as a huge problem until we recognize that we 
have to come up with the kind the public policy that deals with the 
reality of the presence of immigrants who make up a significant 
part of this country, providing services, providing jobs, and all of 
that. 

So I am just here to say I am committed — understanding all of 
the problems, understanding the violation of civil rights, under- 
standing the criminal elements, understanding the role that em- 
ployers play, who are the beneficiaries of the work without, want- 
ing to engage in a real way in the problem, pay the real wages and 
all of that. 

And I am going to work, under the leadership of our Chair and 
Mr. Gutierrez and others who are sincerely dedicated to this propo- 
sition, that we can work it out to do that. I simply wanted to come 
and say that, despite the fact that I have to run back and forth 
with some other meetings. Thank you very much. 

Mr. Gutierrez. Will the gentlelady yield? 

Ms. Waters. Yes, I will yield. 

Mr. Gutierrez. Number one, thank you. And I also want to 
thank the Chairwoman for her work on this issue. And just to add, 
people die; a lot of people are dying because of our immigration sys- 
tem, exploited at work, children left behind. Hate crimes in the 
United States, just check the FBI’s statistics, hate crimes are rising 
in the United States against people of Hispanic origin. And people 
are being murdered on our streets simply because of the color of 
their skin. We want to end the unfortunate death of your daughter 
and the unfortunate deaths of many others. 

Ms. Lofgren. We have been joined by the Chair of the Judiciary 
Committee. Mr. Conyers, do you wish to question the panel? 

Mr. Conyers. I am not sure which questions I would like to ask 
now because, unfortunately, I was pulled out of the hearing. But 
I know that I am working with my two friends on the other side, 
the gentleman from Mississippi and Steve King, to try to put not 
just a human face on this but also we are in the process of sorting 
out the law. The truth of the matter is, we don’t have an anti — 
the second panel is coming up, so we will have Professor Harris 
here. We don’t have an anti-profile national statute. We have a lot 
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of indication that everybody is in agreement that racial profiling 
per se is an abomination. 

I was just talking with Ted Poe earlier, and my ongoing discus- 
sions with the Ranking Member — and I haven’t talked with the 
gentleman from Mississippi yet, but the relationship between the 
government, the Federal Government and local law enforcement is 
not as clearly cut as reading the Constitution or the Federal Crimi- 
nal Code or the State statutes. 

I referenced President Bush’s first Inaugural Address, Attorney 
General Ashcroft, all have made statements about this. And so 
what we are trying to do is make it real and make it under- 
standing. 

I think this is a matter that this hearing, with two Subcommit- 
tees of Judiciary, are putting a face on this. We are pulling to- 
gether a record. Of course, there are thousands of other instances 
that will not likely go into the Judiciary Committee’s recording of 
how we handle this, but we do have an obligation to move this as 
far forward and to try to commit to understanding how we separate 
out the legal questions and just the plain, ordinary, common de- 
cency questions. 

And I think I have been told that we have accomplished this 
with the first panel. The people looking at this, the people reading 
our transcript, all of this is going to be important in terms of how 
we finally address this question. 

But there is a peripheral problem that occurs, which is that the 
FBI, when they pick up somebody, they put them into this huge 
database — I don’t know if it is the terrorist watchlist or if it is just 
the bank of information that everybody goes in that gets picked 
up — NCIC. NCIC gets their hands on a person that sometimes — 
has this come up with any of the witnesses? 

Ms. Lofgren. I think it is going to be addressed on the second 
panel. 

Mr. Conyers. But you call the police as a citizen, you end up get- 
ting put in the database, and then your family gets busted, and 
then people start getting shipped out as a result of people working 
with the police. And this creates a very serious problem, and we 
will be looking toward expanding that. 

Ms. Loegren. Thank you, Mr. Chairman. 

I would like to take just a minute to ask you. Professor 
Weissman, some questions. 

Clearly — well, I won’t say clearly, but I think there is pretty 
unanimous agreement that individuals who have been convicted of 
a serious crime and who are not U.S. citizens should be deported, 
apprehended and deported, as provided for in law. Unfortunately, 
even though we have directed ICE to do that repeatedly, given 
them a huge increase in funding to do that — there is no way the 
local police can do that, that is a Federal Government function. 
And no matter how many times we tell them to go to States and 
localities to pick up individuals who have been convicted of serious 
offenses after their sentences have been served, they don’t actually 
perform that function in a reliable way. So that is something I 
think that needs to be stated. 

But I think what there is disagreement about is having noted 
that we all agree — or I think all of us do agree on that — whether 
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it is appropriate to round up everybody in sight because of their 
race, which it sounds like is happening in North Carolina. 

I was struck by your testimony on page 7 that the majority of 
the undocumented immigrants in the 287(g) program were caught 
up — I think you said 83 percent of the immigrants arrested by Gas- 
ton County were charged with traffic violations; and also, talking 
about checkpoints in front of churches that were frequented by 
Latinos because a Mass was in Spanish. 

Do you think that is a lawful use or a proper use of 287(g)? 

Ms. Weissman. I don’t think it is a lawful use. I think that when 
we when we talk about 287(g) and upholding the law, there are 
some standards. The statute requires that local law enforcement of- 
ficers know Federal law. And so some of these blatant aspects of 
racial profiling are contrary to Federal law, our Constitution, case 
law. State law as well. 

So I think not only is it a contravention of the law, but it actu- 
ally undermines what the ultimate purpose might have been about 
287(g). And that is to say that we are pulling local law enforcement 
resources into a program and really away from their primary func- 
tion. 

I am concerned that — for example, DUI is something that the 
local law enforcement must first and foremost handle. And if they 
are now swept into checkpoints in front of churches and the flea 
market where families shop on Saturday and traffic offenses and 
filling out Federal forms and requesting detainers, they will not do 
their job. Their job is local law enforcement. 

I am concerned that the failure to uphold the way this program 
should be operated in terms of the four corners of the contracts — 
we haven’t talked about this today — this program is supposed to be 
operated according to a contract with local law enforcement and 
Federal agencies, and there has been very little compliance with 
that contract. We know that because of the GAO study that was 
submitted last month. 

So we have a program that has been somewhat derailed, and it 
doesn’t allow local law enforcement to do their task. 

Ms. Lofgren. Let me ask you, for example — not that this has al- 
ways happened, but it is by directive supposed to happen. When 
ICE, the Federal agency, enters into an enforcement area and they 
find parents — they are supposed to determine that there is some- 
body to look after minor children before they remove the parents. 
And I was struck by your testimony about an incident in June in 
Alamance County. Can you describe that? 

Ms. Weissman. Yes. There was a vehicle that was pulled over, 
a woman and a man and children in the back of the car, and it was 
late at night. It was a mother and her children, and a male pas- 
senger who was helping her drive up to Maryland, and they were 
going to see the children’s father. She was pulled over. It was de- 
termined that she was not documented. Although she told the law 
enforcement officer that the male passenger was not a relative and 
not suitable to be the caretaker for the children, the police left the 
children with this person, who ultimately left the car, and the chil- 
dren were left on the side of the road for a number of hours. 

Ms. Lofgren. Well, that is something that — I mean, certainly no 
one would be for that. But that directly contradicts what ICE is 
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supposed to do. And it sounds like the local police either haven’t 
been trained or didn’t get the memo about the protocols. I see — and 
I don’t want to take advantage, since I am Chairing — that my time 
has expired. So I am going to stop these questions. And we do have 
a second panel. So I will thank every one of you for being here 
today, for your testimony. 

I will note that the Committee record is open for 5 days. We may 
have additional questions for you, and if we do, we will send them 
to you. And if that should occur, we will request that you respond 
to the written questions. 

And again, thank you, each one of you, very much for your pres- 
ence here today. 

As you are leaving, I will begin the introduction of our second 
panel as they move forward. 

First, I am pleased to welcome Professor David Harris. Professor 
Harris studies, writes and teaches at the University of Pittsburgh 
about police behavior and regulations, law enforcement, and na- 
tional security issues in the law. He has testified before the United 
States Senate and many State legislative bodies on profiling and 
related issues. 

In 1996, Professor Harris served as a member of the Civil Lib- 
erties Advisory Board to the White House Commission on Aviation 
Safety and Security. Before he began teaching in 1990, Professor 
Harris was a public defender in the Washington, DC area, a liti- 
gator at a law firm in Philadelphia, and a law clerk to Federal 
Judge Walter K. Stapleton in Wilmington, DE. 

Next, I am pleased to introduce Hubert Williams. Mr. Williams 
is President of the Police Foundation, a research-oriented think- 
tank that provides technical assistance to local police departments 
to enhance the quality of public safety within the context of Amer- 
ica’s constitutional standards and democratic values. 

Mr. Williams began his law enforcement career as a police officer 
in Newark, New Jersey, rising through the ranks to serve as Direc- 
tor of Police for 11 years. Mr. Williams received his B.S. From the 
John Jay College of Criminal Justice, the City University of New 
York, and was a Harvard Law School fellow. He received his juris 
doctorate from the Rutgers Law School. Mr. Williams is a member 
of the New Jersey Bar Association, and has been admitted to prac- 
tice before the Supreme Court of the United States. He is founding 
president of the National Organization of Black Law Enforcement 
Executives, otherwise known as NOBLE, and serves on the advi- 
sory board of the National Committee on the Right to Counsel and 
the Constitution Project. 

He previously served on the Congressional Advisory Panel to As- 
sess Domestic Response Capabilities for Terrorism Involving Weap- 
ons of Mass Destruction, and was a member of the Council on For- 
eign Relations Independent Task Force on Civil Liberties and Na- 
tional Security. 

Next, I would like to introduce Police Chief George Gascon. Po- 
lice Chief Gascon took lead of the Mesa Police Department in Au- 
gust of 2006. During Chief Gascon’s tenure. Mesa has experienced 
substantial crime reductions, increased officer productivity and 
greater community participation in policing matters. 
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Chief Gascon is a U.S. Army veteran and an experienced police 
executive. He retired from the Los Angeles Police Department as 
the Assistant Chief Director of Operations. Chief George Gascon re- 
ceived his bachelor of arts degree in history from California State 
University at Long Beach, and his juris doctorate degree from 
Western State University College of Law. 

Finally, I would like to introduce Professor Kris Kobach. Pro- 
fessor Kobach served as Attorney General Ashcroft’s chief advisor 
on immigration law and border security until July of 2003 and has 
litigated a number of lawsuits in the field of immigration. He is a 
senior counsel at the Immigration Reform Law Institute, a Wash- 
ington, D.C. -based legal advocacy organization that represents U.S. 
citizens in immigration-related cases across the country. He also 
served as the Chair of the Kansas Republican Party from 2007 to 
2009. 

Professor Kobach teaches constitutional law, immigration law, 
American legal history, and legislation at the University of Mis- 
souri-Kansas City School of Law. Professor Kobach received his 
bachelor of arts degree with the highest distinction from Harvard 
University in 1988 and was awarded the Marshall Scholarship. 

Mr. Kobach, I think it is only fair to inform you that last night 
the Committee received a letter from the Southern Poverty Law 
Center, as you know, one of the Nation’s preeminent civil rights or- 
ganizations. Without objection, I ask that the letter be made a part 
of the record.* 

[The information referred to follows:] 


*Note: See also letter from Southern Poverty Law Center to the Honorable John Conyers, 
dated April 8, 2009 on page 305 of this hearing. 



SPLC 

Southern Poverty 
Law Center 


April 1,2009 

The Honorable John Conyers 
Chairman, House Committee on the Judiciary 
2138 Rayburn House Office Building 
Washington, DC 20515 

Dear Chairman Conyers: 

It has come to our attention that Kris Kobach has been invited to participate as a panel 
witness for the Joint Hearing on the Local Enforcement of Immigration Laws scheduled 
for 10 a.m. Thursday, April 2, in the Rayburn Building, Room 2141, in Washington D.C. 
We respectfully request that the committee reconsider the invitation. 

While Mr. Kobach is listed as a law professor at the University of Missouri, Kansas City, 
School of Law, we believe members also should be aware that he is the senior counsel 
for the Immigration Reform Law Institute (IRLI), the legal arm of the Federation for 
American Immigration Reform (FAIR). To date, FAIR and IRLI have paid Mr. Kobach 
$125,000 to serve as IRLI legal counsel. 

FAIR is listed as a hate group by the Southern Poverty Law Center, which publishes 
annual listings of such organizations. Among the reasons are its acceptance of $1.2 
million from the Pioneer Fund, a group founded to promote the genes of white colonials 
that funds studies of race, intelligence and genetics. FAIR has hired as key officials men 
who also joined white supremacist groups. It has board members who write regularly 
for hate publications. It promotes racist conspiracy theories about Latino immigrants. It 
has produced television programming featuring white nationalists. And John Tanton, the 
man who founded the group in 1979, has a long personal history of associating with 
white nationalists. In a 1993 letter to Garret Hardin, a committed eugenicist who 
promoted pseudo-scientific ideas of racial purity, Tanton wrote candidly; "I've come to 
the point of view that for European-American society and culture to persist requires a 
European-American majority, and a clear one at that." 
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Southern Poverty Law Center 
Center for New Community 
April 1, 2009 


Page 1 



72 


In 2004, FAIR donated $10,000 to Kris Kobach's congressional campaign in Kansas. 
When Mr. Kobach lost the race due in large part to his widely publicized ties to white 
nationalists, a supporter told a reporter, "It doesn't help matters that Kobach was hired 
by FAIR, widely perceived as a racist anti-immigrant group during the campaign." 
(Kansas City Star, June 8, 2004). 

For all of these reasons, the Center for New Community and the Southern Poverty Law 
Center are deeply disappointed that the committee is seeking the testimony of Mr. 
Kobach, and urge that the invitation be rescinded. 

Sincerely, 

Mark Potok 

Southern Poverty Law Center 

The Reverend David L Ostendorf 
Executive Director 
Center for New Community 


cc: The Honorable Zoe Lofgren 

The Honorable Jerrold Nadler 

The Honorable Lamar Smith 

The Honorable Steve King 

The Honorable James Sensenbrenner, Jr. 


Southern Poverty Law Center Page 2 

Center for New immunity 
April 1, 2009 


Ms. Lofgren. They have expressed concern that you are testi- 
fying in your capacity as a law professor rather than your role as 
legal counsel for the legal arm of the Federation for American Im- 
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migration Reform, and advise us that this is a job for which you 
have received at least $125,000 in payment. 

They also draw the Committee’s attention to a donation from 
FAIR to your congressional campaign when you ran, and condemn 
FAIR for its ties to the White Nationalist Movement. And they 
have asked us not to take your testimony. 

We take their concerns seriously, and certainly we do respect the 
work that the SPLC has done against racial violence and police 
brutality as an inspiration, really, throughout the years. 

Ultimately, however — and I want to note this because it was an 
official request — we respect the right of theMinority to call their 
own witnesses. And so it is our opinion that the best response to 
this request is not to dis-invite you, but to hear what you have to 
say. And I just wanted to make clear that that was the determina- 
tion that I have made as Chair, that you have a right to be heard. 

Mr. Kobach. May I just respond to that? 

Ms. Lofgren. You will have an opportunity to speak. We are 
going to have votes in about 40 minutes. All of you will have your 
full written statements made a part of our record. And as with the 
first panel, we will invite you to testify for 5 minutes. We don’t 
have a heavy hand on the gavel, but when the red light goes on, 
we would ask you to please wrap up. 

And we will begin first with Professor Harris. 

Mr. King. Madam Chair, just a colloquy inquiry, if you might. 

Ms. Lofgren. Certainly. 

Mr. King. I am a little off pace here, but I think I know what 
I heard. And I would inquire if that same approach would be used 
by the Chair if it happened to be a witness that had any associa- 
tion with MALDEF or LaRaza or any organization that might be 
viewed by people on the other side of the political aisle to be racist 
organizations. 

Ms. Lofgren. The gentleman is asking for an answer to a specu- 
lation which I am not prepared to answer. I would suggest that we 
go to the witnesses. 

I recognize Professor Harris for his 5 minutes of testimony. 

Mr. King. Thank you. Madam Chair. 

TESTIMONY OF DAVID A. HARRIS, PROFESSOR OF LAW, 
UNIVERSITY OF PITTSBURGH SCHOOL OF LAW 

Mr. Harris. Chairwoman Lofgren, Chairman Nadler, Ranking 
Member King, a great pleasure to be here with you today, and 
thank you for inviting me to testify. 

The use of local police agencies in immigration enforcement, 
whether under 287(g) or otherwise, is a profound mistake. Local 
police agencies are not adequately trained for it, shouldn’t do it, it 
is not their job, and it hurts them. 

Two things happen when we get local police agencies involved in 
immigration enforcement. Number one, crime goes up because it 
does damage to the ability of the police department to work with 
the communities they need to work with to make the streets safe. 

Number two, some are inevitably, inexorably, pushed into racial 
profiling not because they are biased, not because they are bad peo- 
ple, but because they are untrained, unsupervised, unprepared, 
and they simply rely on what is easy to see. 
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Let me explain the first point. Fifteen years ago, 20 years ago, 
we had the first United States police departments using commu- 
nity policing, and now it is ubiquitous. It has been a big part of 
why crime has fallen so dramatically over the last 15 to 20 years. 
Community policing is, at bottom, about trust. It is about the shar- 
ing of responsibilities between police agencies and their commu- 
nities, between the police and the people they serve, and it is all 
based on partnership, and partnership is based on trust. 

Now, I am not talking about personal relationships, though those 
are important. I am not talking about people’s feelings, though 
those are important, too. I am talking about the kind of relation- 
ship that allows you, as a member of the community, to come into 
the police department and talk to them, to file complaints when 
necessary, to pass information to the police department when there 
are bad people in the neighborhood, people up to no good. 

To get the police and the community working together is the goal 
of community policing, and trust is the foundation of how that 
works. When you have trust, when you have a relationship, infor- 
mation passes back and forth, intelligence passes back and forth, 
and you get good, effective policing. 

When you have people who are on the local police department in- 
volved in immigration enforcement, that trust is broken. I think 
you heard that from the witnesses from the earlier panel. And that 
is where the trouble starts. When that trust is broken, when that 
trust is destroyed, the ability of the local police department is 
greatly affected to produce public safety because, as police chief 
after police chief that I have interviewed and talked to will tell you 
all over the country, “we cannot do it ourselves. We know we need 
the community, we need their support and help.” And if people feel 
afraid to come forward and talk to the police about who is in their 
community, that is a breach of trust and that cuts off their infor- 
mation. If they feel afraid to come forward and report crimes they 
have witnessed, that deprives the police of the important informa- 
tion that they need in order to assure public safety. If they feel 
afraid to report crimes against themselves, as the domestic violence 
examples have so sharply suggested, what happens is the predators 
remain free on the street. And the predators prey on that commu- 
nity, but they don’t stay in that community. They victimize every- 
one, all Americans. And because of that, crime goes up. And people 
who should be in jail, who should be locked up, are on the street 
all because people are afraid to come forward. 

So that is why the police should not get into this business if they 
are on the local level. This is a Federal job. 

When we talk about profiling — there has been a lot of discussion 
about that today — when you have local police enforcing immigra- 
tion laws, immigration law is one of the most complex areas of the 
law that there are. It is so complex, it requires a great deal of ex- 
pertise and study and years and years of experience to do it cor- 
rectly. 

When we put our local men and women and our police forces into 
the position of enforcing immigration law, we are putting them into 
an untenable situation because they don’t have the training, expe- 
rience, or knowledge necessary to enforce that law. That isn’t fair 
of us to ask them to do that. And what happens is that, as human 
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beings, they inevitably fall back on what they can easily recog- 
nize — appearance. And it isn’t because they are biased, it isn’t be- 
cause they are bad people, it is just because there is no other way 
to do what they are being asked to do. And because of that, 
profiling follows. 

And those police officers who we are putting in that position are 
going to get sued, they are going to have community problems. 
Their ability to enforce the law overall and to fulfill their core mis- 
sion, which is to ensure public safety, is going to be damaged per- 
haps beyond repair. 

Thank you. 

Ms. Lofgren. Thank you very much. Professor. 

[The information referred to follows:] 

Prepared Statement of David A. Harris 

I thank Subcommittee Chairs Lofgren and Nadler and Ranking Members King 
and Sensenbrenner for convening this important hearing today. The American peo- 
ple need to know that using state and local police forces for immigration enforce- 
ment raises significant public safety and civil rights issues that pose a danger to 
everyone. 

We now have a severely dysfunctional immigration system, in which problems 
have built up and compounded for years. But putting state and local police into the 
position of enforcing immigration law will create new problems that will endanger 
the safety of all Americans, and subject state and local law enforcement agencies 
and their officers to possible liability for racial and ethnic profiling. In short, moving 
our state and local police into the business of immigration enforcement risks the 
gains we have made against crime over the last fifteen years, and creates significant 
new perils for the men and women who dedicate themselves to public safety. This 
explains why the overwhelming number of state and local police departments and 
law enforcement professional organizations want no part of immigration enforce- 
ment. 


SECTION 287(G) AND EFFORTS TO PUSH STATE AND LOCAL POLICE TO 
ENFORCE IMMIGRATION LAW 

In the 1990s, Congress created Section 287(g) of the immigration law. Section 
287(g) authorized the federal government to enter into voluntary agreements called 
Memoranda of Agreement (MOAs) with state and local law enforcement agencies, 
under which the state and local police departments (usually small numbers of des- 
ignated officers from within the departments) would become partners with federal 
immigration enforcement agencies. They would work together on immigration en- 
forcement; would receive some training; and would participate in joint operations 
under federal supervision. 

But no police departments decided to participate in the 287(g) program until early 
in this decade; even then, only two agencies — state police in Florida and Alabama — 
chose to involve small numbers of their officers in the program. (The number has 
since grown, but remains miniscule compared to the 17,000 police departments na- 
tionwide, and includes no police departments from major cities.) 

This has frustrated some who advocated for stronger immigration enforcement. In 
particular, many Americans have questioned the federal government’s inability to 
assure the integrity of our borders against unauthorized crossings. By 2006, an esti- 
mated twelve million people had entered the country illegally, and the federal agen- 
cies empowered to deal with the problem seemed unable or unwilling to do so in 
any satisfactory way, and resulted in the introduction of federal legislation such as 
the Clear Law Enforcement for Criminal Alien Removal (CLEAR) Act, H.R. 2671 
(108th Cong.), and the Homeland Security Enhancement Act, S. 1906 (108th Cong.). 
Both bills aimed to force non-federal police into the enforcement of immigration law 
by depriving those agencies that refused to do so of federal funds designed to reim- 
burse them for the costs of detaining and housing illegal immigrants for the federal 
government. These costs to states, counties, and municipal governments ran into the 
millions of dollars, often because the federal government could not or would not do 
its duty and take custody of the individuals apprehended. The threat to these local 
governments was real: either step up and begin enforcing immigration law, or lose 
the money you need to pay for carrying this federal burden. Virtually all major po- 
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lice organizations, including the International Association of Chiefs of Police, the 
Major Cities Chiefs Association, opposed this legislation. 

These were not the only efforts made to push state and local police into immigra- 
tion enforcement. During the Bush Administration, the Department of Justice began 
to use the National Crime Information Center (NCIC) database for this purpose. 
NCIC constitutes the single most important information source for police depart- 
ments and cops on the street in the U.S. Police in every corner of the country query 
NCIC thousands of times a day to determine whether drivers stopped for traffic en- 
forcement, suspicious persons encountered by officers, or persons arrested for crimes 
are wanted in any jurisdiction. The FBI maintains the NCIC under a strict federal 
law governing how police agencies can use it and what kind of information may be 
put into it. Only certain data can be entered, in order to keep NCIC free of inac- 
curate, untimely, and unnecessary information; all other types of data are strictly 
prohibited. In direct violation of these rules, the Department of Justice put tens of 
thousands of immigration warrants — most of which are civil in nature and do not 
even pertain to crimes — into NCIC, with the goal of forcing local police to make ar- 
rests based on these warrants. 

All of these efforts took place against the backdrop of increased pressure from ad- 
vocates of stronger immigration enforcement, who clothed their efforts in the rhet- 
oric of the war on terror. If millions of poor people from Mexico and Central America 
could make it into the U.S. by simply walking across the border, surely potential 
terrorists could do this, too. Never mind the lack of evidence that this had occurred 
or might occur at some time in the future; it could happen, they argued, so policing 
the border had to become a national security matter. And state and local police 
needed to take on the job of immigration enforcement to keep our country safe from 
terrorists. 


THE KESPONSE OF POLICE DEPARTMENTS: “NO, THANK YOU” 

American police departments and their officers have a long history of rising to 
challenges for the country, of responding in times of emergencies large and small, 
short and long term, with a willingness to tackle whatever problems have emerged. 
Thus it surprises long-time observers of the criminal justice system to see that (with 
only a few exceptions) state and local law enforcement has answered the call to en- 
force immigration law with a straightforward refusal: “no, thank you.” 

For some, it is a matter of the correct use of governmental powers. Immigration 
is a federal matter, both under the Constitution and in every practical sense. There- 
fore, the federal government has always had the job of enforcing our numbingly 
complex immigration laws, and that must continue. For others, the question comes 
down to resources. Police departments have never found themselves more strapped; 
some governments have had to lay off officers. They also face a daunting new array 
of homeland security-related tasks, at the same time that they find their ranks de- 
pleted by military deployments of officers who are members of the National Guard. 
They simply do not have the wherewithal to take on the huge and complex problem 
of immigration enforcement. 

But by far the most common response to the push to get state and local police 
involved in immigration enforcement centers on the core public safety responsibil- 
ities of our police departments. Simply put, police officers know that getting in- 
volved in immigration enforcement would constitute a huge mistake from the per- 
spective of crime fighting. It will degrade their ability to prevent crime and catch 
criminals; they will find their ability to keep people safe crippled. And for that rea- 
son above all others, they want no part of the effort. 

DESTROYS THE ABILITY OF LOCAL POLICE TO ASSURE PUBLIC SAFETY 

For the past two decades, American police departments have virtually all moved 
toward community policing. While this philosophy of police work has many facets, 
among the most important is that police and the communities they serve must work 
together to make the streets safe in our cities and towns. Partnerships, based on 
trust, put police and citizens on the same side of the struggle against crime, instead 
of solidif3dng old “us versus them” differences. This results in police receiving valu- 
able information from citizens about who is up to what in their neighborhoods. And 
it is this information that is the lifeblood of successful policing; without it, police 
do nothing but respond to crime after it happens, and can do nothing to prevent 
damage before it occurs. Thus the relationships between police and the people who 
live in our communities are at the heart and of any anti-crime effort. Without it, 
police move about only blindly, without guidance from the people who know what 
is happening on the ground. 
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Creating and nurturing these relationships is not easy, and always takes sus- 
tained effort over time, especially in communities in which there exists a history of 
mistrust and abuse. But police departments that have successfully devoted them- 
selves to community policing have undertaken the task and devoted resources to it 
because it pays real dividends in terms of crime reduction. 

The task is only more difficult in immigrant communities. In these areas, police 
confront cultural differences invisible to the uninitiated outsider. Along with cul- 
ture, language barriers can make even basic communication difficult. What is more, 
people in immigrant communities may carry a distrust of police from experiences 
in their home countries. Despite all of this, American law enforcement has built a 
record of attempting to work through these differences to build relationships. The 
police realize that, as in any other community, they need public support to suc- 
ceed — whether the public consists of native born Americans, naturalized immi- 
grants, even illegal immigrants, or a mix of all three. And, generally speaking, they 
have worked hard to create these relationships. 

Involvement of state and local police in immigration enforcement potentially jeop- 
ardizes all of this progress, and threatens to cut off the all-important avenues of 
communication and information that community policing uses to create public safe- 
ty. Put simply, if state and local police become participants in immigration enforce- 
ment, people in immigrant communities will not trust them. Instead, they will begin 
to fear them, and to fear contact with them. They will fear that any encounter with 
the police — reporting a crime, telling a police officer about dangerous persons or 
events in the community, or even telling an officer that they themselves have be- 
come crime victims — will result in investigation of them, and will focus on their im- 
migration status. Thus every police contact becomes a possible occasion for deporta- 
tion. Naturally, immigrants whose legal status is questionable will fear this, and 
avoid the police. 

This fear will spread beyond illegal immigrants. According to the Pew Hispanic 
Center, 3.2 million American citizens live in mixed status households, in which 
some people have legal status, but others do not. Even those with legal status will 
hesitate to become involved with police if they think it might bring immigration con- 
sequences on someone living in the home — usually, of course, a family member. 

The consequences of this are both obvious and disastrous. First, police will not 
have all of the information that they need to make the neighborhood safe, because 
some number of residents will not communicate with them out of fear. Second, and 
perhaps more appalling, immigrants victimized by predators — robbers, rapists, even 
potential killers — will not report crimes against them. This leaves the predators free 
to victimize others. 

This is why police departments have not, as a rule, embraced the call to involve 
themselves in immigration enforcement: it will corrode their hard-won gains with 
immigrant communities, and as a consequence it will damage crime control efforts. 
According to Gene Voegtlin of the International Association of Chiefs of Police, “a 
key concern is that state and local enforcement involvement in immigration can 
have a chilling effect on the relationship” police have “with the immigrant com- 
munity in their jurisdiction.” Cities and States Take On Difficult Duty of Handling 
Undocumented Workers, Wall Street Journal, Feb. 2, 2006. This translates directly 
into less information for the police, and a lessening of their ability to catch crimi- 
nals. “It’s a matter of practical policing,” says George Gascon, former Assistant 
Chief of the Los Angeles Police Department and now Chief of Police in Mesa, Ari- 
zona. “If an undocumented woman is raped and doesn’t report it, the suspect who 
raped that woman, remember, could be the suspect who rapes someone else’s sister, 
mother or wife later.” (Jack Dunphy, Arresting A Crime Wave, National Review 
Online, Jan. 30, 2006 http://article.nationalreview.com/ 

?q=MDUzZGUyNTgwNTEzYzliNDVkOGVjMjk3NjAONzM4NzU=). 

RACIAL AND ETHNIC PROFILING ALMOST CERTAINLY FOLLOWS 

Inserting local police into immigration enforcement represents a serious mistake 
for another reason: it will force our police officers into an untenable position by giv- 
ing them an assignment which most cannot carry out without relying on racial or 
ethnic appearance. This will lead them into profiling, and will subject them and 
their departments to legal liability. 

Immigration law ranks among the most complex bodies of rules, statutes, regula- 
tions and court cases that this country has. One court memorably noted the “strik- 
ing resemblance between (immigration law) and King Minos’s labyrinth in ancient 
Crete, and said that immigration law is among “examples we have cited of 
Congress’s ingenuity in passing statutes certain to accelerate the aging process of 
judges.” Lok V. INS, 648 F.2d 37, 38 (2d Cir. 1977). One might liken the extreme 
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complexity of U.S. immigration law to the tax code — except that the teix code is easy 
to understand and changes less often by comparison. For this reason if no other, 
the task of immigration enforcement demands high specialized knowledge, training, 
and experience. Thus the importance of having expert immigration officers in agen- 
cies like Immigration and Customs Enforcement makes sense. 

In contrast, state and local police get no training in the intricacies of immigration 
law during their training. (Even those officers who are among the few in the U.S. 
who get training in immigration law under Section 287(g) MOAs receive only five 
weeks of training — not long enough to thoroughly grasp the rules.) And no officer 
can pick up crucial subtleties — of what makes specialized immigration documents 
genuine or fraudulent, of understanding when an individual allowed into this coun- 
try legally may or may not have fallen out of status, or of knowing whether a work 
permit has or has not expired — simply from spending time on the street. 

Thus when state and local officers become involved in immigration enforcement, 
they operate without vital knowledge that usually enables police to make intelligent 
distinctions on the street between law abiding persons and possible criminals. This 
inevitably results in the use of substitute clues: racial or ethnic appearance, inabil- 
ity to speak English, or the presence of an accent. All of these, of course, constitute 
racial and ethnic markers. Rel3dng on race or ethnicity this way may not be the in- 
tent of the officer in any way, but because they do not have access to other clues 
or intelligence, since they do not have the requisite training and direct immigration 
experience, they inevitably fall back on what is easily perceivable: ethnic appear- 
ance or accent. 

Note that the impact of this activity falls not just on persons present illegally in 
this country, but on anyone who looks or sounds as if they might belong to the same 
ethnic group. And the more people in any particular area who share that ethnic her- 
itage, the more American citizens or legally present nationals will receive this treat- 
ment: they will be treated like people who have to prove they have a right to be 
present, perhaps in the country of their birth. Unfortunately, this will happen most 
frequently in the American southwest, where the population of American citizens 
with Mexican or Central American appearance will be highest. 

Enforcing the law based on race, ethnic appearance, or national origin violates the 
Equal Protection Clause of the Constitution, and can create legal liability for the 
departments and the officers involved. Legal action might come from the individuals 
affected by these practices, either singly or as part of a class of persons, or even 
from the Department of Justice, which has authority to bring suit against law en- 
forcement agencies that engage in “patterns or practices” of violations of the con- 
stitutional rights of persons, under 42 U.S.C. Section 14141. Thus our police are put 
in an untenable position. If we push them into enforcing a complex body of law with 
little or no training, we put them into a position in which grave mistakes are nearly 
inevitable — mistakes which may cost them and their departments dearly. 

A CASE study: MARICOPA COUNTY, ARIZONA 

Many Americans have become familiar with “Sheriff Joe” Arpaio of Maricopa 
County, Arizona. He has long embraced his reputation as “America’s toughest sher- 
iff,” and during the past year Arpaio has used his authority to undertake crack- 
downs on suspected illegal immigrants. This has included raids of various kinds, as 
well as the use of traffic enforcement as a pretext to investigate immigration status. 
Arpaio has frequently clashed with other local officials, including the heads of other 
law enforcement agencies in Maricopa County; he has staged his immigration en- 
forcement actions in their jurisdictions unilaterally, with neither their permission 
nor participation, because his own jurisdiction is county wide. This has caused con- 
siderable frustration and consternation, but Arpaio has continued these actions any- 
way. 

Late in 2008, the conservative Goldwater Institute, located in Arizona, released 
an independent study of Sheriff Arpaio’s immigration enforcement actions and the 
impact these actions have had on not just immigration but public safety in general. 
The report, entitled “Mission Unaccomplished,” (which can be found at in its en- 
tirety at http://www.goldwaterinstitute.org/Common/Img/ 

Mission%20Unaccomplished.pdf) contained several key findings. 

• Rates of violent crime in Maricopa County and the City of Phoenix increased 
during Arpaio’s immigration enforcement initiative. 

• Response times to 911 calls to the Sheriffs Department increased. 

• The immigration crackdown had resulted in the diversion of significant re- 
sources away from the mission of fighting crime and acting as primary first 
responders in various emergency situations. 
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• There had been little or no coordination with other police agencies during the 
Sheriffs enforcement actions, resulting confusion among departments as well 
as anger and resentment. 

• The Sheriffs efforts had been utterly ineffective as immigration enforcement 
mechanisms. 

• These efforts had led directly to law suits against the Sheriffs department, 
specifically for allegedly illegal and unconstitutional conduct during the ac- 
tions, including profiling. 

And less than a month ago. Sheriff Arpaio’s actions earned his department a dubi- 
ous distinction. In the first action of its kind for the new Administration, the De- 
partment of Justice announced a formal investigation of the Maricopa County Sher- 
iffs Department under 42 U.S.C. Section 14141, for a “pattern or practice” of con- 
stitutional violations. 


CONCLUSION 

For public safety and civil rights, the implications of immigration enforcement by 
state and local police departments could not be clearer, or more negative. Immigra- 
tion enforcement by these non-federal law enforcement agencies will lead to a de- 
crease in public safety and an increase in crime, because vital relationships between 
police and the communities they serve will break down, corroding under the fear 
generated by immigration enforcement. And going in this direction almost guaran- 
tees that police, no matter how well intentioned, will fall back into identifying sus- 
pects by racial or ethnic appearance — racial profiling by any other name. By and 
large, our state and local police do not want to do this; they want no part of this 
doomed effort, and rightfully so. We must do ever 3 dhing in our power to support 
them and their desire to do what it takes to make us safe and to avoid the barriers 
immigration duties would put in their way. 


Ms. Lofgren. Mr. Williams. 

TESTIMONY OF HUBERT WILLIAMS, 

PRESIDENT, POLICE FOUNDATION 

Mr. Williams. Chairwoman Lofgren, Mr. King, distinguished 
Members of the Committee, thank you very much for providing me 
with an opportunity to speak here today on behalf of the Police 
Foundation on the issue of immigration enforcement and State and 
local police roles with respect to that. 

Interestingly enough, the Police Foundation over the past year 
has been actively involved with local law enforcement officials. We 
have held focus groups in cities with high immigration population, 
amongst police chiefs, immigrants themselves, scholars, and elected 
political officials. The objective of the Police Foundation in doing 
this was to gain insight and perspective at the ground level on this 
problem. 

As a result of that work, the Police Foundation held a national 
conference here in Washington, D.C. Last year. Approximately 100 
police chiefs were in attendance at that conference, and many rep- 
resentatives of the immigrant community came to that conference. 
We will be issuing a report within the next 2 to 3 weeks on the 
work that we have done in the conference. 

I want to say to you today that we need to be assured that the 
police leaders in America have some voice in the establishment of 
national policy with respect to immigration enforcement. 

The title of our conference was “The Role of Local Police: Striking 
a Balance Between Civil Liberties and Immigration Enforcement.” 
We have seen through the years that people have argued their 
point of view by taking a particular piece of evidence and bringing 
it to the floor, but excluding and eliminating perhaps the greater 
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evidence that would provide some insight and perspective as to the 
nature of this problem. 

If you look back to 1980, and you go from a period of 1980 to 
2006, you will find out that we had one of the largest increases in 
incarceration in our prison system ever. In 1980 we had 500,000 
people in the prison system. By the year 2006, we had 2.2 million 
people in the prison system. You will find, when you start to look 
at the statistics, that the immigrant population, when compared to 
the population of Americans b^orn here, the crime rate was five 
times lower. 

I don’t believe that we can characterize the entire immigrant 
community by looking at particular incidents in which immigrants 
have abused their place here, in which they have committed hei- 
nous crimes. 

I remember the Mafia and Cosa Nostra, which plagued the 
Italian community for decades. The criminal activity of this gang 
element caused some people to characterize all Italians as crimi- 
nals. The Irish and other ethnic groups had similar problems in 
decades gone by. And people who characterize an entire community 
by the activities of a few do a disservice to all of us. We ought not 
in this United States Congress allow ourselves to be pulled into 
that direction, but rather we should look at the immigration en- 
forcement issue more comprehensively by carefully examining the 
roles and responsibilities of the parties of interest. 

Let me finally say this: The big challenge for local police is to 
balance the interests involved with respect to their responsibilities 
under the police powers of the State, and their responsibilities to 
ensure civil liberties established under the Constitution, with this 
business of enforcement of immigration laws. It is very com- 
plicated, very difficult, and police chiefs have made that clear in 
our conference. 

I would like to read to you, if I may, some of the highlights of 
their recommendations. 

Number one, the cost of participating in the U.S. Immigration 
and Customs Enforcement’s 287(g) program outweighs its benefits. 

Police officers should be prohibited from arresting and detaining 
persons to solely investigate immigration status in the absence of 
probable cause of an independent State law criminal violation. 

If a local agency, nevertheless, enters into the 287(g) program, its 
participation should be focused on serious criminal offenders and 
should be limited to verifying the immigration status of criminal 
detainees as part of the 287(g) jail enforcement program. 

Local and State authorities participating in immigration enforce- 
ment activities should develop policies and procedures for moni- 
toring racial profiling and abuse of authority. 

Ms. Lofgren. Mr. Williams, could you wrap up? The only reason 
why I am interrupting is that we do have this as part of our writ- 
ten record. 

Mr. Williams. Precisely. Let me just complete this last point and 
then I will close up. 

Ms. Lofgren. Thank you so much. 

Mr. Williams. In order to preserve the trust that police agencies 
have built over the years by aggressively engaging in community- 
oriented policing activities, local law enforcement agencies should 
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involve representatives of affected communities in the development 
of local immigration policies. 

The Police Foundation has worked for approximately 40 years to 
improve the capacity of police to ensure public safety and to per- 
form their duties effectively. And we believe that this issue of im- 
migration enforcement is something that really needs to be looked 
at more carefully and in a more balanced way. 

Ms. Lofgren. Thank you very much for your testimony and for 
your service to our country. 

[The prepared statement of Mr. Williams follows:] 

Prepared Statement of Hubert Williams 

Mr. Chairman, Madam Chairman and distinguished committee members. Thank 
you for this opportunity to present my testimony on state and local law enforcement 
of federal immigration laws. 

My name is Hubert Williams. My law enforcement career began in the Newark, 
New Jersey Police Department more than three decades ago and I served as its Di- 
rector of Police for eleven years. I was founding president of the National Organiza- 
tion of Black Law Enforcement Executives and am a lifetime member of the Inter- 
national Association of Chiefs of Police. 

I am currently president of the Police Foundation, a national, nonpartisan, non- 
profit organization established in 1970 to improve American policing. Motivating all 
of the foundation’s efforts is the goal of efficient, effective, humane policing that op- 
erates within the framework of America’s constitutional standards and democratic 
values. 

Over the past year, the Police Foundation conducted a national project entitled, 
The Role of Local Police: Striking a Balance Between Immigration Enforcement and 
Civil Liberties, that examined the implications of state and local law enforcement 
of federal immigration laws. A main goal of the project was to provide local law en- 
forcement with a venue to debate and disseminate their perspectives about their 
role in immigration enforcement so that they may have an influence in the national 
policy debate. The project brought together police executives, policy makers, elected 
officials, scholars, and community representatives in a series of focus groups across 
the country and at a national conference here in Washington. The project included 
reports on the rights of undocumented immigrants and the legal framework for the 
enforcement of immiCTation laws, demoCTaphic research, immigration and crimi- 
nality, evaluation of federal efforts to collaborate with local police on immigration 
enforcement (specifically, the 287(g) program), a national survey of local police im- 
migration policies, the experience of undocumented youth, and a survey of law en- 
forcement executives attending the conference about their views on local immigra- 
tion enforcement issues. The final report of this project will be published in the next 
few weeks. 

My testimony here today will focus on our findings and recommendations regard- 
ing the role of local law enforcement in enforcing federal immigration laws. 

Traditionally, the prevailing view was that the responsibility for enforcing federal 
immigration laws was solely in the purview of the federal government. In 1996, 
however. Congress passed legislation expanding the role of local law enforcement in 
federal immigration enforcement. The most well-known program is the U.S. Immi- 
gration and Customs Enforcement’s (ICE) 287(g) program, which authorizes federal 
officials to enter into written agreements with state and local law enforcement agen- 
cies to carry out the functions of immigration officers, including investigation, ap- 
prehension, and detention. 

The trend toward greater involvement of state and local law enforcement in fed- 
eral immigration enforcement gained significant momentum after the terrorist at- 
tacks of 9/11, through pressure placed on them by their elected leaders, their com- 
munities, and the media. 

To-date, only a fraction of a percentage of police and sheriffs’ departments has 
opted to participate in the 287(g) program. There are good reasons for this. Police 
executives have felt torn between a desire to be helpful and cooperative with federal 
immigration authorities and a concern that their participation in immigration en- 
forcement efforts will undo the gains they have achieved through community ori- 
ented policing practices, which are directed at gaining the trust and cooperation of 
their communities, including immigrant communities. 

The reluctance of local police to enforce federal immigration law grows out of the 
difficulty of balancing federal and local interests in ways that do not diminish the 
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ability of the police to maintain their core mission of maintaining public safety, 
which depends heavily on public trust. In communities where people fear the police, 
very little information is shared with officers, undermining the police capacity for 
crime control and quality service delivery. As a result, these areas become breeding 
grounds for drug trafficking, human smuggling, terrorist activity, and other serious 
crimes. As a police chief in one of our focus groups asked, “How do you police a com- 
munity that will not talk to you?” 

Law enforcement leaders are also concerned about the impact of local law enforce- 
ment of immigration laws on already strained state and local resources, the high 
possibility of error given the complexity of immigration law, a possible increase in 
police misconduct, the possibility of racial profiling and other civil lawsuits, and in- 
creased victimization and exploitation of immigrants. 

The following recommendations and policy positions were widely held among law 
enforcement executives participating in our project. 

• The costs of participating in the U.S. Immigration and Customs Enforce- 
ment’s (ICE) 287(g) program outweigh the benefits. 

• Police officers should be prohibited from arresting and detaining persons to 
solely investigate immigration status in the absence of probable cause of an 
independent state law criminal violation. 

• If a local agency nevertheless enters the 287(g) program, its participation 
should be focused on serious criminal offenders and should be limited to 
verifying the immigration status of criminal detainees as part of the 287(g) 
Jail Enforcement Officer program. 

• Local and state authorities participating in federal immigration enforcement 
activities should develop policies and procedures for monitoring racial 
profiling and abuse of authority. 

• In order to preserve the trust that police agencies have built over the years 
by aggressively engaging in community oriented policing activities, local law 
enforcement agencies should involve representatives of affected communities 
in the development of local immigration policies. 

• There is a need for empirical research on ICE’s 287(g) program and other 
methods of police collaboration with federal immigration authorities so that 
we have more objective data by which to better understand the way in which 
these programs are carried out in the field and their impact on public safety 
and civil liberties. 

• Local law enforcement agencies should employ community-policing and prob- 
lem-solving tactics to improve relations with immigrant communities and re- 
solve tension caused by expanding immigration. 

• The federal government must enact comprehensive border security and immi- 
gration reforms, because the federal government’s failure on both issues has 
had serious consequences in cities and towns throughout the country. 

Local police chiefs recognize that mutually cooperative and supportive relation- 
ships among law enforcement authorities strengthen the capacity of government at 
all levels to ensure that our communities and our nation remain safe and secure. 
But when local police execute the powers of immigration enforcement officers — as 
is the case when they check for green cards at roadblocks, or stop people for motor 
vehicle violations and request documentation or information associated with immi- 
gration status — they execute an immigration enforcement function in contacts with 
the general public. As a result, they assume all of the attendant risks and con- 
sequences associated with such activities. These risks are diminished considerably 
when the exercise of police authority does not involve contacts with the general pub- 
lic, such as would be the case when officers are processing prisoners in connection 
with DHS to determine whether there are any outstanding warrants or holds 
against those individuals, or when transferring prisoners with warrants or holds 
into the custody of DHS. 

The effectiveness of local police is heavily dependent upon the nature of the rela- 
tionship they have with the general public and the degree to which the police and 
community are able to work collaboratively to resolve crime problems. Local police 
must serve and protect all residents regardless of their immigration status, enforce 
the criminal laws of their state, and serve and defend the Constitution of the United 
States. Local law enforcement agencies that opt to enforce federal immigration law 
should do so in a manner that does not erode their relationship with immigrant 
communities or subordinate municipal interests to those of the federal government. 
Local law enforcement must be careful to strike a balance between immigration con- 
cerns, civil liberties, and maintaining public safety. 
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Thank you and I will be pleased to answer any questions. 


Ms. Lofgren. Police Chief Gascon. 

TESTIMONY OF GEORGE GASCON, CHIEF, 

MESA POLICE DEPARTMENT, MESA, AZ 

Chief Gascon. Madam Chairman, Subcommittee Members, I am 
pleased to be here today to discuss the impact that the 287(g) pro- 
gram is having on local law enforcement. 

The application of the 287(g) by local police has created a variety 
of challenges for public safety. Increased political pressure on local 
law enforcement to reduce undocumented immigration, coupled 
with Federal deputation of local police to enforce Federal immigra- 
tion statutes is jeopardizing sound and well-established policing 
practices. It is imperative that the Federal Government act to rem- 
edy the situation. 

First, we need clear guidelines that provide police with the tools 
necessary to deal effectively with serious criminal activity com- 
mitted by removable undocumented immigrants. 

Second, we need to ensure that any federally sponsored program 
for this purpose contains clearly stated constitutional protections to 
ensure communities and individuals they are not being racially 
profiled. 

Finally, it needs to ensure that some community policing prac- 
tices are encouraged. To do so, positive and respectful public en- 
gagement and partnerships must be embedded into any federally 
supported process aimed at addressing serious criminality by un- 
documented immigrants through the use of local police. 

To be sure, providing local and State police with the tools nec- 
essary to address serious criminal behavior by noncitizens here, 
without authority, is a priority. Our police officers need the tools 
and support necessary to do their jobs safely. To that end, fast ac- 
cess to relevant information concerning wanted criminal aliens 
must be made available to police field personnel so they can protect 
themselves and our communities. Currently, that level of informa- 
tion is not readily available in the field for police personnel regard- 
less of their 287(g) status. 

At the same time, the constitutional concerns created by the cur- 
rent state of affairs should be troubling to all of us. The impact on 
local law enforcement in this politically charged environment can 
be devastating. In some cases, it is setting the police profession 
back to the 1950’s and 1960’s, when police officers were sometimes 
viewed in minority communities as the enemy. 

According to Mr. Stana, Director of Homeland Security and Jus- 
tice at the Government Accountability Office, the main objective of 
the 287(g) program is to enhance the safety and security of commu- 
nities by addressing serious criminal activity committed by remov- 
able aliens. 

Unfortunately, in some cases enforcement decisions are being 
based on politics instead of professional public safety concerns, and 
the goal of dealing with serious criminal activity has been replaced 
by a numbers game. Often these poorly conceived and politically 
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motivated enforcement efforts are placing officers in harm’s way, 
leading to accusations of police misconduct. 

The impact of the 287(g) program in some predominantly His- 
panic communities has been equally problematic. Often, allegations 
of race-based enforcement practices are driving a wedge between 
the police and the impacted communities. 

Community policing efforts are being derailed when immigrants 
who fear that the police will help to deport them rely less on the 
local authorities and, instead, give thugs control over their neigh- 
borhoods. 

Community policing requires effective partnership between the 
police and the various community services. At the local level, sus- 
tainable public safety strategies require active community partici- 
pation and problem solving efforts. For this level of community en- 
gagement to flourish, the public must trust the police. It is nearly 
impossible to gain the required trust to make community policing 
a reality in places where the community fears the police will help 
deport them, or deport a neighbor, a friend, or a relative. 

In conclusion, American police officers deserve thoughtful Fed- 
eral leadership so that we can continue doing our best to provide 
our country with the security that defines a civilized society. 

In the case of the 287(g) program, any future participation 
should be predicated on clearly stated guidelines that, number one, 
ensure that all field officers of the concerned agency have imme- 
diate access to information regarding noncitizens who are charged 
with or convicted of serious criminal conduct. 

Number two, strict constitutional requirements are placed on any 
participating agency. 

And thirdly, engagement strategies by the impacted community 
in the form of participation and problem-solving partnerships must 
be required to partake in the program. 

With that. Madam Chairman, I am open for any questions. 

Ms. Lofgren. Thank you very much. Chief. 

[The prepared statement of Chief Gascon follows:] 

Prepared Statement of George Gascon 

The application of 8 USC 1357(g) (hereinafter 287(g)), by local police has created 
a variety of challenges for public safety. Increased political pressure on local law en- 
forcement to reduce undocumented immigration coupled with the Federal deputa- 
tion of local police to enforce federal immigration statutes is jeopardizing sound and 
well established policing practices. 

It is imperative that federal government act to remedy this situation. First, we 
need clear guidelines that provide police with the tools necessary to deal effectively 
with serious criminal activity committed by removable undocumented immigrants. 
Second, we need to ensure that any federally sponsored program for this purpose 
contains clearly stated constitutional protections to ensure communities and individ- 
uals are not being racially profiled. Finally, it needs to ensure that sound commu- 
nity policing practices are encouraged. To do so, positive and respectful public en- 
gagement and partnerships must be embedded into any federally supported process 
aimed at addressing serious criminality by undocumented immigrants through the 
use of local police. 

To be sure, providing local and state police with the tools necessary to address 
serious criminal behavior by non-citizens here without authority is a priority. Our 
police officers need the tools and support necessary to do their job safely. To that 
end, fast access to relevant information concerning wanted criminal aliens must be 
made available to police field personnel so that they can protect themselves and our 
communities. Currently, that level of information is not readily available in the field 
for police personnel regardless of their 287(g) status. 
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At the same time, the constitutional concerns created by the current state of af- 
fairs should be troubling to all of us. The impact on local law enforcement in this 
politically charged environment can be devastating. In some cases it is setting the 
police profession back to the 1950s and 60s, when police officers were some times 
viewed in minority communities as the enemy. 

According to Richard Stana, Director of Homeland Security and Justice at the 
Governmental Accountability Office, the main objective of “the 287(g) program is 
to enhance the safety and security of communities by addressing serious criminal 
activity committed by removable aliens”. Unfortunately, in some cases enforcement 
decisions are being based on politics instead of professional public safety concerns, 
and the goal of dealing with serious criminal activities has been replaced by a num- 
bers game. Often these poorly conceived and politically motivated enforcement ef- 
forts are placing officers in harms way leading to accusations of police misconduct. 

The impact of the 287(g) program in some predominantly Hispanic communities 
has been equally problematic. Often allegations of race-based enforcement practices 
are driving a wedge between the police and the impacted communities. Community 
policing efforts are being derailed where immigrants who fear that the police will 
help to deport them rely less on the local authorities and instead give thugs control 
of their neighborhoods. 

Community policing requires effective partnerships between the police and the 
various communities served. At the local level, sustainable public safety strategies 
require active community participation in problem solving efforts. For this level of 
community engagement to flourish the public must trust the police. It is nearly im- 
possible to gain the required trust to make community policing a reality in places 
where the community fears the police will help deport them, or deport a neighbor, 
friend or relative. 

In conclusion, America’s police officers deserve thoughtful federal leadership so 
that we can continue doing our best to provide our country with the security that 
defines a civilized society. In the case of the 287(g) program, any future participa- 
tion should be predicated on clearly stated guidelines that ensure (1) all field offi- 
cers of the concerned agency have immediate access to information regarding non 
citizens who are charged with or convicted of serious criminal conduct; (2) strict con- 
stitutional requirements are placed on any participating agency; and (3) engagement 
strategies by the impacted community in the form of participation and problem solv- 
ing partnerships must be required to part take in the program. 


Ms. Lofgren. And finally, we turn to you, Professor Kobach. 

TESTIMONY OF KRIS KOBACH, PROFESSOR OF LAW, 
UNIVERSITY OF MISSOURI-KANSAS CITY SCHOOL OF LAW 

Mr. Kobach. Thank you. Madam Chairman, and Members of the 
Committee, for discussing this important topic today. 

I was involved as counsel to the U.S. Attorney General in the 
first two implementations of section 287(g) in 2002 and 2003, re- 
spectively, in the jurisdictions of Florida and Alabama. Both of 
those implementations were at the State level, and I would be 
happy to speak about them in response to your questions. 

The Florida Memorandum of Agreement under 287(g) became ef- 
fective in July 2002; the Alabama was in September of 2003. The 
Florida one was the first, of course. It was an immense success. 
Within the first year of its operation in Florida, specially trained 
officers had arrested 165 individuals under 287(g) authority. They 
since broadened their authority. And they also made a huge arrest 
in a fraudulent document production ring in Naples, Florida. 

At the time of this hearing, there are now 67 jurisdictions — 
State, county and local — across the United States that have 287(g) 
authority. They compromise a group of 951 State and local law en- 


^Testimony Before the Committee on Homeland Security, House of Representatives, “Immi- 
gration Enforcement: Controls over Program Authorizing State and Local Enforcement of Fed- 
eral Immigration Laws Should Be Strengthened” (March 9, 2009). 
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forcement officers who, in their part-time capacity, in the course of 
their normal duties, will assist the Federal Government in some 
enforcement arrests. There are another 42 State and local agencies 
across the country that are waiting to get involved in the 287(g) 
program. 

So it is interesting; I hear the allegations that the program is so 
costly, but how is it, then, that 42 agencies are lining up outside 
the door waiting to get on board, but the agency simply isn’t able 
to turn out the agreements fast enough? 

Now, in just 25 of the 42 jurisdictions that do have 287(g) au- 
thority, there have been, in 1 year alone, fiscal year 2008, 43,000 
immigration arrests. And virtually all of those led to either a notice 
to appear, which triggers an immigration court proceeding, or the 
individual is granted voluntary departure. So it has been a very ef- 
fective program. It is unlikely that in the absence of the 287(g) pro- 
gram, any of those 43,000 arrests would have occurred. 

Now, by the way, let’s put these numbers in perspective. ICE has 
a total of 5,600 special agents attempting to cover the entire coun- 
try in attempting to find some 12 million illegal aliens that is esti- 
mated. The New York Police Department has approximately 37,000 
police officers, seven times as many, or six times as many police 
officers. It is simply ludicrous to argue that ICE has all of the staff- 
ing and that we can simply push the responsibility entirely upon 
a small agency of 5,600 and not allow the help voluntarily provided 
by the real eyes and ears of American law enforcement, and that 
is our State and local police. 

It would radically reduce and weaken the enforcement of immi- 
gration law for this Committee or any Committee to attempt to 
scale back the 287(g) program precisely at the time when over 12.5 
million Americans are out of work and are competing for jobs with 
people who are unlawfully present in the United States and at- 
tempting to work in those same jobs. 

Now, I want to also address a myth that has arisen concerning 
section 287(g) — it has already been mentioned by other members of 
this panel. The myth is perpetuated by observers unfamiliar with 
the history of the program who say that the program’s only purpose 
is to allow for the arrests of so-called serious criminals, those who 
have committed higher level felonies in addition to their immigra- 
tion violations. 

That has never been part of the program. And when the Depart- 
ment of Justice first implemented the program in 2002, we looked 
at the words of Congress. The exact text of section 287(g) of the Im- 
migration Nationality Act contains no definition, no limitation as 
to what the purposes of the program are. 

Indeed, we looked at the statutory language — or I have looked at 
the statutory language and the Committee language. The Senate 
Judiciary Committee said simply this, “The program authorizes the 
Attorney General to enter into written agreements with a State or 
any political subdivision of a State to permit specially trained offi- 
cers to arrest and detain aliens.” Nothing more is said. 

Now, the Department of Justice, as I say, began implementing 
this program, recognizing that it is not a one-size-fits-all program, 
but that it meets the individual law enforcement needs of each ju- 
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risdiction. And there are at least six distinct purposes of section 
287(g) which are detailed in my written testimony. 

The first is addressing terrorism-related concerns, which is Flor- 
ida’s primary concern. 

The second is dealing with compensating for a lack of Federal en- 
forcement agency resources. At the time, Alabama had only three 
INS agents attempting to cover the entire State. 

The third purpose is removing convicted aliens who are in insti- 
tutions right now. 

The fourth purpose is looking at high-risk criminal populations 
of aliens, such as gang members. 

The fifth purpose is generally restoring the rule of law in a State 
or jurisdiction that has seen rampant illegal immigration, such as 
Arizona. 

And the sixth purpose is protecting unemployed U.S. citizens 
from competition with illegal labor. All of those purposes are satis- 
fied by the 287(g) program. 

I want to just briefly mention a few of those in the context of the 
programs that I was personally involved in implementing. In Flor- 
ida, there was a particular concern that several of the 9/11 
attackers had entered through Florida airports. Indeed, you may be 
familiar with Mohamed A1 Khatani, the 20th hijacker. He was 
stopped at the Orlando International Airport and detained by a 
vigilant INS officer and stopped before entering. 

But the point is that many of the illegal aliens had operated, 
lived in, or entered through Florida. Florida was, therefore, par- 
ticularly concerned about it. And their 287(g) agreement was de- 
signed to address that need. 

Alabama’s need was not limited to individuals who were con- 
victed of serious rimes, but rather the fact that you had an entire 
State covered by only three INS agents. They simply wanted to put 
forward their own resources and say we would like to help, we 
would like to be your eyes and ears. 

If you look at other States, such as, for example, Arizona, I think 
you see a real problem there. Because of the rampant illegal immi- 
gration in that State, you saw a massive fiscal burden on the State. 
And they decided that they would put forth some of their own re- 
sources to deal with the problem. It is estimated that the cost of 
illegal immigration, in terms of State public benefits and local pub- 
lic benefits in Arizona is $1.3 billion a year. And that is why you 
saw things like counties, such as Maricopa County, and five other 
jurisdictions saying, well, we would like to help. And at the State 
level, they are the first State, they are one of two States that now 
require E-Verify within that State. So they have done things at the 
State level to help the Federal Government, and it is producing re- 
sults. 

There are massive numbers of self-deportations, people leaving 
the country voluntarily on their own without any expenditure of 
Federal dollars out of Arizona. That has been documented, and I 
would be happy to talk about it. But the point is that 287(g) is 
working, working exceedingly well, and it would be ill-conceived for 
this Committee to scale it back. 

Ms. Lofgren. Thank you very much. 

[The prepared statement of Mr. Kobach follows:] 
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Chair and Members of the Subcommittees, it is an honor and privilege to appear 
before you today to discuss a proven mechanism for securing our homeland and restoring 
the rule of law in immigration: Section 287(g) of the Immigration and Nationality Act, 
codified at 8 u s e. § 1357(g). T was involved in overseeing the first two 
implementations of Section 287(g) by the U S. Department of Justice during my service 
as Counsel to the U S. Attorney General during 2001-2003. Those were Florida’s 
Section 287(g) agreement, of 2002 and Alabama’s Section 287(g) agreement in 2003, 
which was subsequently carried out by the Department of Homeland Security after the 
new Department took over immigration enforcement. 1 am also a Professor of 
Constitutional Law and Immigration Law at the University of Missouri (Kansas City). 
And finally, 1 should also note that I am Senior Counsel at the Immigration Reform Law 
Institute; and in that capacity I have litigated numerous immigration preemption cases in 
the various Circuits of the U.S. Courts of Appeals. As my university does not take 
official positions on legislation, T offer my testimony solely in my personal capacity. 

Section 287tgJ Authority Versus Inherent Arrest Authority 

At the outset, it is important to define precisely the scope of the authority we are 
considering. Many observers have confused Section 287(g) authority, which represents a 
delegation of enforcement power from Congress to the states, with the narrower inherent 
arrest authority that the states have always possessed. A few brief comments clarifying 
this distinction may be useful. 

The inherent authority of local police to make immigration arrests was recognized 
by the Justice Department’s Office of Legal Counsel (OLC) and was announced by 
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Attorney General Ashcroft on June 6, 2002. OLC’s unequivocal conclusion was that 
arresting aliens who have violated either criminal provisions of the Immigration and 
Nationality Act (INA) or civil provisions of the INA that render an alien deportable “is 
within the inherent authority of the states.”* Such inherent arrest authority has never 
been preempted by Congress. This inherent authority is simply the power to arrest an 
illegal alien who is removable, detain the alien temporarily, and then transfer the alien to 
the custody of the Bureau of Immigration and Customs Enforcement (ICE). 

In contrast. Section 287(g) delegates authority that is broader than the power to 
merely arrest an alien and transfer him to ICE custody. Section 287(g) encompasses the 
spectrum of basic enforcement powers. Such 287(g) authority includes not only the 
power to arrest and transfer, but also the power to investigate immigration violations, the 
power to collect evidence and assemble an immigration ease for prosecution or removal, 
the power to take custody of aliens on behalf of the federal government, and other general 
powers involved the routine enforcement of immigration laws. This broader enforcement 
authority can only be delegated to state and local law enforcement agencies through a 
formal Memorandum of Agreement (MOA), which effectively deputizes members of 
state or local law enforcement agencies to perform the “function[s] of an immigration 
officer.” 8 U.S.C. § 1357(g). The state and local officers that exercise this authority do 
so only after receiving extensive immigraf on enforcement training at the Federal Law 
Enforcement Training Center (FLETC) in Glynco, Georgia. The officers receive training 
in many areas, including the procedures of immigration investigations, the identification 
of fraudulent immigration documents, the use of national immigration databases, the 

' Attorney Gener.4l’s Revlyries on the N.vtion.ve Security Entry-Exit Reoistr.ytton System, June 
6 . 2002 . 
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details of immigration law, identifying illegal aliens, and the avoidance of racial 
profiling. Once trained, the officers only e.vercise their Section 287(g) authority in a part- 
time capacity and only do so under the coordination of the Bureau of Immigration and 
Customs Enforcement (ICE). 

Appropriately, Congress expressly recognized in 1 996 that the creation of Section 

287(g) would not displace the inherent arrest authority that local police might choose to 

exercise from time to time and without express delegation from the federal government: 

Nothing in this subsection shall be construed to require an agreement 
under this subsection in order for any officer or employee of a State or 
political subdivision of a State - 

(A) to communicate with the Attorney General regarding the immigration 
status of any individual, including reporting knowledge that a particular 
alien is not lawfully present in the United States; or 

(B) otherwise to cooperate with the Attorney General in the identification, 
apprehension, detention, or removal of aliens not lawfully present in the 
United States. 


8 U.S.C. § 1357(g)(10). 1 have published a law review article that extensively describes 
the legal distinctions between inherent arrest authority and Section 287(g) authority, and 
the legal bases for the former.^ A copy of that article accompanies my testimony. 


The Success of Section 287IgI 

Section 287(g) was passed in 1996 as part of the Illegal hnmigration Refonn and 
Immigrant Responsibility Act, and is codified at 8 U.S.C. § 1357(g). The first 
jurisdiction to participate in the program was the state of Florida. The Florida MOA 
became effective on July 7, 2002. The success of the program was immediately apparent. 

■ Kris W. Kobacli. The Quintessential Force Multiplier: The Inherent Authority of Local Police to Make 
Immigration Arrests, 69 Ai.bany L. Rev. 179 (2006), 
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In the first year under the Florida MOA, after receiving training in federal immigration 
enforcement the trained Florida officers made 165 immigration arrests, including the bust 
of a phony document production ring in the Naples area. The second jurisdiction to 
utilize Section 287(g) was the state of Alabama. The Alabama MOA was signed on 
September 10, 2003. 

At the time of this hearing, there are now 67 state, county, and local law 
enforcement agencies that have Section 287(g) MOAs in place. Those 67 jurisdictions 
have provided 95 1 law enforcement officers who have received Section 287(g) training. 
Another 42 agencies have requested Section 287(g) authority and are waiting to enter into 
an MOA. In just 25 of those 42 jurisdictions, there were approximately 43,000 
immigration arrests of aliens in fiscal year 2008. Of those, ICE detained approximately 
34,000. Most of those who were not detained were either issued notices to appear in 
immigration removal proceedings or were retained in state custody to be prosecuted for 
criminal offenses. Of those who were detained by ICE, approximately 14,000 (41 
percent) were placed in removal proceedings and approximately 15,000 (44 percent) were 
given voluntary departure from the United States. The remaining 5,000 (1 5 percent) 
were either subsequently released during their removal proceedings for either 
humanitarian reasons or due to the lack of available ICE detention space, or were sent 
back to state custody to serve a sentence for a felony offense.^ 

In the absence of Section 287(g), it is likely that few, if any of those 43,000 
immigration arrests would have occurred. Section 287(g) is a valuable force multiplier 
for an agency that is chronically overburdened. Currently there are an estimated 12 

“ Statistics provided by ICE and reported by Richard Stana, U.S. Government Accountability' OtFrce, 
Testimony before the Committee on Homeland Security', House of Representatives, March 4, 2009, GAO- 
0y-381T. 
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million illegal aliens in the United States, but 5,600 special agents in ICE. Most major 
cities have more police officers than that. New York City alone has approximately 
37,000 police officers. The 951 state, county, and local officers that assist ICE through 
Section 287(g) — even if only part-time in that capacity — provide a massive amount of 
assistance to ICE. To curtail or eliminate the Section 287(g) program would radically 
weaken immigration law enforcement in the United States at time when 1 2.5 million 
Americans are unemployed and competing with illegal foreign labor to find a job. 

The Many Purposes of Section 287<gt: Targeting Different Problems in Different 
Jurisdictions 

A myth has arisen recently concerning Section 287(g). That myth holds that the 
program has only one purpose, and that purpose is to arrest illegal aliens who have 
committed serious felonies in addition to their violations of federal immigration law. The 
myth has been perpetuated by observers who are evidently unaware of the history of the 
program’s implementation by the executive branch. The myth was also inadvertently 
perpetuated in March 2009, when a U S. Government Accountability Office (GAO) 
witness repeated the statements of others that the program was intended to address 
“serious criminal activity committed by removable aliens,’’ but then reported his personal 
disappointment that “program objectives have not been documented in any program- 
related materials” and “ICE has not consistently articulated in program-related documents 
how participating agencies are to use their 287(g) authority.”'' 

^ Id. at p. . 1 . Tlie GAO witness stated that unnamed ICE officials had stated the objective of addressing 
serious criniinal activit}' . That is to be expected from ICE officials supeivising a Section 287(g) agreement 
with a jurisdiction that has that particular objective. But other objectives exist in other Jurisdictions. TCE 
officials in tliose Jurisdictions would likely iterate different objectives. 
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The reason that ICE has not consistently articulated one and only one program 
objective is that there are miilliple objectives to the program, and in each jurisdiction the 
program serves different needs. It never has been a one-size-fits-all program. Nor should 
it be. Section 287(g) is a program that respects federalism in that it treats the state 
jurisdiction as a fellow sovereign entering into an agreement that serves the mutual 
interests of both sovereign entities entering into the MOA. 

It must be made clear that neither the statutory language of Section 287(g), nor 
the language of any of the committee reports on this legislation in 1996 contains any such 
limitation on its scope. As the Senate Judiciary Committee Report stated in full, the 
section “[ajuthorizes the Attorney General to enter into written agreements with a State, 
or any political subdivision of a State, to permit specially trained State officers to arrest 
and detain aliens.”" The Conference Committee Report contained similarly broad 
language, with absolutely no limitation whatsoever on the purposes for which such 
authority could be exercised. State or local officers would be designated “to perform 
immigration enforcement functions pertaining to the investigation, apprehension, or 
detention of aliens unlawfully in the United States, including the transportation of aliens 
across State lines to detention centers.”*' As noted above, the Department of Justice 
implemented this program for the first time in 2002, and then again in 2003. For the 
Department of Justice to have imposed limitations on the scope of this program, other 
than those limitations found in the law itself or in the committee reports, would have been 
inappropriate and potentially inconsistent with congressional intent. 


' Committee Report 104-249, p. 20 (April 10. 1996). 

" Conference Report 104-828, p. 203 (Sept. 24, 1996). 
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Accordingly, the Department of Justice implemented Section 287(g) consistently 
with the broad temis of the statute, recognizing that law enforcement environments differ 
from state to state and county to county. We also recognized that different jurisdictions 
would have different needs. The first two jurisdictions are instructive, because in neither 
case the arrest of illegal aliens engaged in serious criminal activity the driving motivation 
behind the MOA. There are at least six distinct purposes that Section 287(g) MOAs have 
accomplished: (1) addressing terrorism-related concerns, (2) compensating for a lack of 
federal immigration enforcement personnel within a jurisdiction, (3) removing convicted 
alien criminals after completion of their prison sentences, (4) dealing with dangerous 
illegal alien criminals, such as gang members, (5) restoring the rule of law generally in an 
area with unusually high levels of illegal immigration, and (6) protecting unemployed 
U.S. citizens from competition with illegal alien labor. I will describe each of these in 
turn. 

(I) Addressing Terrorism-Related Concerns 

Take the case of Florida first. Florida’s initial interest in seeking a Section 287(g) 
agreement was driven chiefly by the exigencies of 9/1 1 and the recognition that state and 
local law enforcement can increase their effectiveness in the war against terrorism with 
the addition of Section 287(g) enforcement authority. State and local police officers are 
often in the best position to come into contact with alien terrorists operating in the United 
States. Four members of the 9/1 1 terrorist cohort were stopped by state and local law 
enforcement in the United States for routine traffic violations. In all four of those 
instances, the aliens were illegally present in the United States.^ Several of the 9/1 1 

The four hijackers who were stopped by local police were Nawaf al Hazmi, Mohammed Atta, Hani 
Hanjour, and Ziad Jarrali. See attached article, Kris W. Kobach, The Quintessential Force Muthptier: The 
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hijackers had either entered the United States through Florida or had operated in Florida 
while preparing for the attack. The suspected twentieth hijacker, Mohamed A1 Khatani, 
also flew to Orlando International Airport; but he was denied entry by a vigilant 
immigration inspector. Accordingly, the desire to counter alien terrorists was central to 
the Florida MOA at the time of its inception. Florida would later broaden its focus to 
illegal document production and alien smuggling enterprises. 

(2) Compensating for a Lack of Federal Immigration Enforcement Personnel 
In contrast, Alabama faced a different challenge. Alabama’s Section 287(g) 

agreement was intended to address the fact that Alabama had been underserved by 
federal immigration authorities. At times, as few as three INS interior enforcement 
agents had been attempting to cover the entire state. At the same time, Alabama had 
experienced widespread and increasing violations of federal immigration law by aliens in 
its jurisdiction. This lack of federal manpower left Alabama underserved, in the 
judgment of Alabama’s law enforcement leadership and members of its congressional 
delegation. Alabama addressed the manpower shortage by committing its own officers to 
the task and seeking a Section 287(g) agreement. 

(3) Removing Alien Criminals After Completion of Prison Sentences 
Another need that Section 287(g) agreements have been utilized to address 

numerous jurisdictions the fact that many removable felons incarcerated in state prison 
systems across the country are not removed from the country once their sentences are 
served. ICE’s institutional removal program is intended to identify and take custody of 
such felons before they are released. Unfortunately, the program does not cover every 

Inherent Authority of Local Police to Make Immigration Arrests, 69 At.banyL, Rf,v, 179 (2006), at pp. 
183-88 for detailed descriptions of tliese incidents. 
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institution, and many felons slip through the cracks. Training state law enforcement 
officers to screen incarcerated felons and determine which ones are removable serves to 
fill in the gaps and ensure that criminals who are not entitled to remain in the United 
States are, in fact, removed. 

(4) Dealing with Dangerous Illegal .4lien Criminals, such as Gang Members 

Perhaps the greatest law enforcement threat of recent years is the rise of violent 
alien street gangs. A few statistics illustrate the scope of the problem. Mara Salvatrucha- 
13 (MS-13), the most notorious and fastest-growing alien gang, started as a Salvadoran 
gang in Los Angeles in the late 1980s. MS-13’s more than 10,000 members now operate 
in at least 33 states. The gang also has various affiliated gangs that operate under 
different names. In virtually all of the MS-13 and affiliated gangs, the majority of gang 
members are illegal aliens. This due to two factors: many gang members enter the 
United States without inspection after joining the gang outside of the United States; and 
MS-13 actively recruits new members within the United States by targeting young men 
and boys who are unlawfully present in the United States and lack a social support 
network. These gangs generate cash in different ways in different parts of the country. 
But by far, the most common forms of activity are drug trafficking, theft, gun trafficking 
and immigrant smuggling. Wherever MS-1 3 establishes a presence, the number of 
murders and the level of gang violence inevitably rises dramatically. 

Because so many of these gang members are aliens without lawful presence in the 
United States, sustained enforcement of immigration laws can have a massive impact in 
fighting this national scourge. Section 287(g) authority can be particularly useful in 
dealing with alien street gangs. Every day, police officers in gang-ridden jurisdictions 


10 



98 


encounter alien gang members who are known to have been previously deported or who 
are suspected of being unlawfully present in the United States. Section 287(g) authority 
enables those jurisdictions to continuously and routinely remove those illegally-present 
gang members from the streets of our communities. With police officers trained in 
immigration enforcement, the checking of gang members’ names against national 
databases and the enquiring into immigration violations is done locally, quickly, and 
regularly. 

(5) Restoring the Rule of Law Generally in Areas of High Illegal Immigration 

As the members of this Committee are well aware, there are certain states and 
communities that have endured an extraordinary amount of illegal immigration, along 
with the fiscal burdens, criminal activity, and social dislocation that accompany such high 
levels of illegal immigration. Arizona is one of those states. Maricopa County, Arizona, 
in particular is one of those communities. In 2008, 368 abductions were reported in 
Phoenix; and the majority of those cases were associated with illegal alien smuggling 
operations or other criminal enterprises involving illegal aliens. The fiscal burden on the 
state has been debilitating. In 2007, it was estimated that the total cost of providing 
public services to the state’s estimated 475,000 illegal aliens was approximately $1.3 
billion a year.* It many respects, this burden is akin to an unfunded federal mandate. 

In response, state and local jurisdictions in Arizona have employed a variety of 
measures to reduce illegal immigration into the state. At the state level, the state 
implemented a law requiring employers to use E-Verify — a law that was recently 
sustained by the Ninth Circuit U .S. Court of Appeals. And at the county level, Maricopa 

' Arizoiici: Illegal Aliens. Federation of American Immigration Report (2007). available at 
http://w\w.faims.org/site/PageServ'er?pagenaine=research_research82b2. 
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County has had 160 officers receive immigration enforcement training under its Section 
287(g) agreement. In the last year, theses efforts have begun to make an impact. 
Thousands of illegal aliens have self-deported out of Arizona.® That progress would not 
have been as great without Maricopa County’s Section 287(g) program. It clearly 
demonstrated that when federal, state, and county units of government cooperate, illegal 
immigration can be dramatically reduced. 

(6) Protecting Unemployed U.S. Citizens 

The final purpose that Section 287(g) achieves in many jurisdictions is the 
removal of unauthorized aliens who are occupying jobs that would otherwise go to U.S. 
citizens or to aliens authorized for employment in the United States. This objective is 
served in Maricopa County as well. With the unemployment rate of U.S. citizens in 
February 2009 at 8.1 percent and climbing, this is a purpose that is becoming more 
crucial with each passing day. This Congress has done much in an attempt to create jobs 
one or two years in the future. Removing unauthorized alien employees from the United 
States creates jobs for U.S. citizens the very next day. 

Conclusion 

Section 287(g) is a program that has dramatically improved the rule of law in the 
immigration arena. It has provided vital support to an agency that has been chronically 
undermanned for decades. The Department of Justice originally, and the Department of 
Homeland Security now, have recognized the extraordinary value of this program. The 
Departments have also recognized that one-size-fits-all is the wrong approach. Each 

” Kris W. Kobach, Attrition Through Enforcement: A Rational Approach to Illegal Immigration. 15 Tulsa 
J. of Comp. & TntT Law 155 (2008). 
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287(g) MOA is different, so that it meets the particular law enforcement needs of the 
jurisdiction in question. For Congress to attempt to put this program in a straight] acket 
would undercut the very flexibility that makes it so useful. For Congress to scale the 
program back or limit its scope would send a clear message that rigorous enforcement of 
our nation’s immigration laws is not a congressional priority. Even worse, to do so at this 
time of economic crisis would be grave disservice to the millions of unemployed U.S. 
citizens who are struggling to put food on the table, but finding that competition with 
unauthorized alien labor prevents them from doing so. 
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Ms. Lofgren. And we will go now to questions from the Com- 
mittee. I would like to offer an opportunity to the Ranking Member 
to begin. 
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Mr. King. Thank you, Madam Chairman. I would temporarily 
defer that to my deputy Ranking Member, Mr. Harper. 

Mr. Harper. Professor Kobach, before we get going on some 
questions, I know there were certain allegations made against you 
before you had an opportunity to give your intro. Would you care 
to address those for a moment? 

Mr. Kobach. Yes, I would. Thank you. I am not receiving any 
money for this testimony. This is in my personal capacity, although 
my primary qualification is as a professor of constitutional law and 
immigration law and as a former Department of Justice employee. 

When the slanderous letter from the SPLC was read into the 
record mentioning these slanders instead of the rest of my C.V., 
what was left out by what was put in the record is the fact that 
my law degree is from Yale, my doctorate is from Oxford. And the 
cases that have been brought that I have litigated on behalf of U.S. 
Citizens have been victorious in Federal courts across the country, 
including in the California Court of Appeals. 

And I guess the point is that when false accusations from a spu- 
rious organization are read into the record of an institution as hal- 
lowed as this one, I think it does a disservice to the institution. 
And I am not saying that the Chairwoman made a decision of her 
own to do this, but I just think that it is horrible because it hurts 
me to be associated with any beliefs that are racist in nature, and 
it hurts my family to see me associated with such beliefs. 

I think that such activities of organizations like that are rep- 
rehensible and should be prosecuted to the fullest extent of the 
law, if there are such race-based activities occurring. But I would 
never associate with them, and I just think it is horrible that a 
smear like that can be read into the Congressional Record. 

Mr. Harper. Professor Kobach, I would also like to ask you an- 
other question. I know you have been very successful on litigation 
across the country dealing with these particular types of issues. 
Obviously we detest the concept of racial profiling. But how do you 
balance the issues of trying to provide for border security, items of 
national security that we have? Obviously you are saying that with 
ICE, there are not enough agents that can handle this problem on 
their own. Am I correct on that? 

Mr. Kobach. I think that is a fair statement. We always need 
more ICE officers. 

Mr. Harper. So in order to deal with this issue of concern of 
some reported incidents of racial profiling, doing away with 287(g), 
would that be the solution to that? 

Mr. Kobach. Not at all. And I am glad you asked that question, 
because one of the witnesses on the previous panel mentioned some 
jurisdictions that there were reports of incidents, not formal find- 
ings, but just reports of racial profiling, and the jurisdictions 
weren’t even section 287(g) jurisdictions. So to assume causality, to 
assume that a 287(g) agreement somehow causes or facilitates ra- 
cial profiling is simply illogical. 

And I would note, furthermore, that the officers who have re- 
ceived 287(g) training have received twice as much training against 
racial profiling as any other officer in Federal and State law en- 
forcement. They receive their own State-level training against ra- 
cial profiling — whichever State gives — and they have received ICE 
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training against racial profiling. Most Federal officers have only re- 
ceived one set of classes. So they are actually very well trained. 

And I would finally note that throughout the entire testimony of 
every other witness that we have heard today, there have been re- 
ports, anecdotes, but there has not been one internal affairs inves- 
tigation that has ever found any racial profiling by a 287(g) officer. 
There has not been one count that has ever found any truth in any 
report of any racial profiling incident. 

We are a country of the rule of law. And we do not punish people 
based on mere allegation or mere anonymous report. We are a 
country where we have inquiries done under rules of law, and 
under such inquiries there has never been any finding of any racial 
profiling associated with 287(g). 

Mr. Harper. Professor Kobach, it appears that one of the big 
concerns of the first panel was that people within an illegal immi- 
grant community in this country were afraid to report crimes. 

As a former city prosecutor in two cities, that certainly wasn’t 
the case where I prosecuted. We would have people that were there 
that were undocumented, that were here illegally who were wit- 
nesses in a crime. And the only way that anybody would ever come 
in was if that individual had been convicted of a crime and was 
held for jail time. 

Has that been a problem that you have seen across the country? 

Mr. Kobach. Not at all. And, indeed, this is one of the great red 
herrings of State and local law enforcement assisting the Federal 
Government in this regard. The argument is always made, well, 
you will see fewer witnesses come forward. There has not been one 
study, one piece of empirical evidence offered that that is actually 
happening. And frankly, I think a lot of people would be surprised 
to know that there are visas available for people who come forward 
and report crimes. Those visas are for people who lack status cur- 
rently. 

And so not only is there no disincentive, because you are cer- 
tainly not going to see the police departments turning away willing 
witnesses, they actually have something to give them, a benefit 
that can be received under immigration laws. The S-Visa is one of 
them. 

So I think this whole argument about the loss of witnesses, num- 
ber one, there is no proof that it ever occurs; but number two, if 
it were happening in any of the 67 jurisdictions, don’t you think 
one of those jurisdictions would say, all right, we’re done? Anyone 
is free to leave the program, none of them have. 

Ms. Lofgren. The gentleman’s time has expired. 

I would like to ask the chief some questions because we have re- 
viewed a report by the Goldwater Institute — which I think is a 
pretty conservative institute by the name — and this is a quote from 
their review of the Maricopa County Sheriffs Office. “The sweeps 
are often conducted in jurisdictions that have their own police de- 
partments; yet without coordination with those departments, cre- 
ates extremely dangerous conditions for law enforcement personnel 
and bystanders.” That is what the Goldwater Institute indicates. 

As I understand it — you will correct me if I am wrong — your po- 
lice jurisdiction is within Maricopa County. And I haven’t had a 
chance to talk to you or ask you, but last year, in October, The New 
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York Times reported a very disturbing story where the sheriff, ac- 
cording to the paper, apparently conducted a raid on Mesa’s City 
Hall to apprehend a janitor who they believed didn’t have proper 
papers. And according to the report, it was a group of vigilantes 
who participate in Maricopa County Sheriffs Posse Program that 
more or less stormed City Hall in pursuit of this allegedly undocu- 
mented immigrant from some anonymous tip. 

Can you tell us what happened? Are there posses then used? Did 
the sheriff consult with you? Were there risks associated with this 
raid? As a police chief and a professional, can you advise us wheth- 
er this is a gopd idea and what the downsides are? 

Chief Gascon. Thank you. Madam Chair. And actually, if I could 
for a moment go back to the sweeps, because the Maricopa County 
Sheriff has been in the city of Mesa multiple times in pursuance 
of their 287(g) or some other immigration enforcement. It actually 
started, there was one of those crime suppression sweeps that oc- 
curred prior to the raid on City Hall and on the public library. And 
in that particular instance, the sheriff was asked what was the rea- 
son for him going into Mesa. And I am quoting here basically. It 
came out, it was published in the East Valley Tribune where the 
sheriff indicated, “I have a strange whole philosophy that if some- 
one does something for you, gives you resources, gives you money, 
I think they want something back, and we ought to do it,” he said. 
And he was referring to the fact that he had been asked by three 
or four local politicians to come into the city of Mesa. 

If you look at the 287(g) program, really one of the things that 
ICE talks about is that there should be articulable reasons, such 
as patterns of crimes, 911 calls, and other information that indi- 
cates that there is a crime problem in this particular area and the 
enforcement of 287(g) would help reduce the crime. In this par- 
ticular case, the sheriff himself indicated, according to the East 
Valley Tribune, that he was simply coming into Mesa because he 
was paying back a political favor. 

Concerning the raid on City Hall and on the public library, that 
was a very disturbing moment, quite frankly. Many of us were 
shocked. We for a moment thought that we were perhaps in the 
Third World somewhere and not in a First World Nation. 

What occurred was that at approximately 1:30 in the morning, 
I get a notification from my patrol personnel that one or more offi- 
cers driving through a local park saw a very large number of peo- 
ple — it turned out to be later on they were approximately 60 — that 
were suited up in tactical gear, many were wearing masks. And it 
was hard for the officer initially to discern what the origin of this 
group was. 

And it was very concerning because not long before that, there 
had been an incident in the city of Phoenix where a group of indi- 
viduals related to some drug organization had come in, they had 
dressed in police tactical gear in order to go and assault a con- 
tender and commit a homicide. And they actually confronted the 
police. So our officers were very concerned. 

When our officers finally approached, they realized that these 
were members of the Maricopa County SherifFs Office. They made 
contact. They asked what they were doing there. The first officer 
was told by the Maricopa County Sheriff personnel that they were 
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unable to discuss the reason for being there. So that was followed 
up. 

They also called the supervisor. The supervisor came to the 
scene. Initially he was told by members of the Maricopa County 
Sheriffs Office that they were there to do canine training. The ser- 
geant looked around; there were two or three canines, there were 
approximately 60 officers. The math didn’t quite add up. So he 
called the lieutenant. The lieutenant came up. He was also not 
given the information. And finally, about 5 minutes before 2 
o’clock, we realized that they were going to make entry into two 
municipal buildings: one, the main library, and the other one was 
City Hall. 

Still to this point we had no idea what was going on. I was asked 
by my people for instructions. And basically what I told them was 
to cooperate and to stay out of the way of the sheriffs office. And 
then what occurred — and later on we saw this on closed circuit 
TV — is we saw large numbers of members of the Maricopa County 
Sheriffs Office dressed in tactical gear storming the two buildings. 

In the case of the public municipal library, several minutes later 
you can see two females in their forties or fifties that are being 
taken out. And they were arrested — and then there was one other 
individual that was in the parking lot — allegedly for being in the 
country without authority at the City Hall. Many folks were inter- 
viewed, and we could see that on closed circuit TV. They were 
asked for identifications. There were no arrests made. 

As we continue further down the line on this, obviously this was 
very shocking to us. There was another search warrant that was 
served later, at approximately 7 or 8 o’clock in the morning, in one 
of our police facilities and searched for records. And, quite frankly, 
we were extremely disturbed by the whole incident. We later found 
out as we started to investigate ourselves, as an allegation that 
came from the Sheriffs department, they were there to do a job 
that we were not doing because of the negligence of one of our lieu- 
tenants; that the declarations that were used to execute this war- 
rant actually contained significant false information. It was pro- 
vided to the sheriffs department as well as the county attorney, 
and we haven’t heard since. 

Ms. Lofgren. By unanimous consent, I will take just one addi- 
tional minute to ask you this. Would it be possible for you to share 
that footage with the Committee, to send it to us? 

Chief Gascon. I will look into it. I believe we do have it saved. 
Let me look into it, please. 

Ms. Lofgren. And secondarily, it has been reported — and I don’t 
know if this report is true or not — that in some of these raids, your 
police have actually had to be deployed to protect the citizens of 
Mesa from the sheriffs. Is that just false, or 

Chief Gascon. No, ma’am, it is not. One of the things that we 
noticed in some earlier operations by the sheriffs department in 
the city of Phoenix was that there were large numbers of people 
coming, both pro and against the operation. And the level of ten- 
sions was becoming very evident. There were incidents reported 
where people were shoving each other, brandishing weapons. We 
were very concerned. So I wanted to make sure that if the sheriff 
was going to do an operation in Mesa, we requested notification so 



105 


that we could deploy accordingly, because we anticipated a lot of 
people coming to Mesa to demonstrate, and certainly there in the 
first raid we had that. We had to deploy a significant number of 
people and actually separate people. 

Ms. Lofgren. Thank you very much. My time has expired. I un- 
derstand that Mr. King has asked that Mr. Franks be recognized 
next for his 5 minutes, and he is so recognized. 

Mr. Franks. Well, thank you. Madam Chair. And I just wanted 
to first start out by welcoming Police Chief Gascon from Arizona. 
I believe the police chief to be an honorable man that has dedicated 
his life to protecting the innocent in his society, and I don’t know 
where we would be without people like him. So I want to welcome 
you, sir. 

Madam Chairman, regardless of what the hearing here is osten- 
sibly named or what my colleagues on the Democrat side choose to 
emphasize, the effect of this hearing is geared toward disman- 
tling — at least in my opinion — any meaningful immigration en- 
forcement policy, or at least the intimidation and chilling of lawful 
law enforcement activity. 

My friends on the Democrat side seem to have a multifaceted 
systemic approach, with workplace inspection stopped, funding for 
E-Verify removed, and severely weakened 287(g) programs, all of 
which makes securing our borders very difficult. 

And Madam Chair, it is so important to remember, I am on the 
Armed Services Committee, and I believe that the most important 
elements of border security remain to be national security. 

But we still live in a 9/11 world. 

Arizona is now the capital of kidnapping in all of the world, with 
the exception of Mexico City. The Arizona Criminal Justice Com- 
mission told my staff just this week that there are more 
kidnappings in Maricopa County than there are in Baghdad or 
Islamabad or Caracas. And that is because Arizona has hundreds 
of miles of border with Mexico to monitor, and our Federal Govern- 
ment is simply not doing the job. 

And that is why 287(g) was put into place in the first place, be- 
cause D.C. Either couldn’t or wouldn’t do the job, and so State and 
local officials responded. And they are doing a tremendous job to- 
ward curbing illegal immigration and securing the border in ways 
that are related, and, of course, the inherent criminal activity that 
comes with it. 

Now, recently. Sheriff Joe Arpaio of Maricopa County has come 
under fire by Members of this Committee and the Department of 
Justice for, in my opinion, trying to enforce the law as he under- 
stands it and as it was written in section 287(g) by this Congress. 
And it appears to some in Arizona that a witchhunt has been initi- 
ated against Sheriff Arpaio for trying to enforce the law to keep Ar- 
izona safe. 

And since I am the only Member here of the Committee that is 
on the ground in Maricopa County, perhaps I am more familiar 
with Sheriff Joe than anyone else here today. Now, I will just be 
very open. There are many times when I have not agreed with the 
sheriff and his approach or his tone. And I want to make that 
clear. But I still believe, along with many others in Arizona, that 
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it appears that he has become a scapegoat used in a tactical as- 
sault focused on diluting the powers of 287(g) nationwide. 

The reason that I don’t believe Sheriff Arpaio is guilty of racial 
profiling, as some have said, is simply because of my own observa- 
tions. He has personally assured me that this is not the case and 
he has, at all times, tried to conduct his efforts within the bound- 
aries of the law. 

It is also true that a simple statistic gets in my way: 33 percent 
of those in Maricopa County jails are illegal immigrants — 33 per- 
cent — and yet 53 percent of violent crime in Maricopa County is 
perpetrated by illegal immigrants. Now, I am not sure you can 
come away with a statistical way to indicate that racial profiling 
is happening, based on that statistical reality. 

Over the last few years, the 370-mile Arizona border has experi- 
enced increased violence associated with drug and human traf- 
ficking and due to conflict among cartels and gangs such the MS- 
13, resulting in a new breed of crime some refer to as 
narcoterrorism. And, of course, I have already mentioned the dan- 
ger of potential terrorist incursion into our country. 

United States border communities are being gravely affected by 
the spillover of drug-related violence, resulting in hundreds of as- 
saults on border agents each year. Currently, as I said, over 33 per- 
cent of inmates in Maricopa County Sheriff facilities are illegal im- 
migrants, and more than 53 percent of violent crimes are com- 
mitted by illegal immigrants. 

So my question. Professor Kobach, given your expertise in race 
and ethnicity guidelines and in law enforcement activity, and given 
the statistics I have just mentioned, and under current Supreme 
Court precedent, do you believe that there are statistical indica- 
tions that there is law enforcement activity in Arizona, Maricopa 
County, creating a disparate impact on persons of Mexican or Cen- 
tral American national origin that violates the Constitution? It is 
a hard question, but I still ask it. 

Ms. Lofgren. The gentleman is, by unanimous consent, granted 
an additional minute so the witness can answer. 

Mr. Kobach. Well, certainly not. The statistics do not support it. 
And, of course, statistics alone wouldn’t establish that racial 
profiling had occurred or that any discriminatory actions by police 
officers had occurred. So we have to be cautious about attributing 
too much to statistics about race of people arrested or incarcerated 
versus race of a community or ethnicity. 

But I would point out that there are many, many legal avenues 
available if racial profiling occurs. There is not a specific Federal 
law, but there is, of course, a general Federal law. It is possible to 
bring a lawsuit under section 1983 to recover monetary damages 
for any State or local official who illegally or unconstitutionally en- 
gages in racial profiling. There are also State laws that can be 
brought to bear in almost every State. 

So, if it were occurring significantly or disproportionately or even 
at all, you would see some of these suits being brought and achiev- 
ing success in the courts. We have not seen that in any of the 
287(g) jurisdictions. And so, again, I think it is wrong to attribute 
any causality. And, indeed, the effect hasn’t yet occurred, in terms 
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of something that we can say, “yes, it has heen proven in this inci- 
dent.” 

Ms. Lofgren. The gentleman’s time has expired. 

And we have been called for votes, but what we have agreed to 
do is to go as long as we can here. It is just one vote. So we will 
wait until the end, rush over, cast our votes, and then immediately 
return to finish this discussion. 

But I think we have time for at least one additional Member to 
begin questioning. So I would recognize the Chairman of the Con- 
stitution Subcommittee, Mr. Nadler, for his questions. 

Mr. Nadler. Before I ask my questions, I must just object to one 
thing that Professor Kobach said. I have never in my life heard the 
Southern Poverty Law Center called a spurious institution. The 
Southern Poverty Law Center is, by almost unanimous consent, 
one of the most respected institutions in this country. You may 
want to sue it for libel or slander, that is your privilege, if you 
think what it said was not correct. I am not going to comment 

Mr. Kobach. You should 

Mr. Nadler. Excuse me, I am not asking a question. I am mak- 
ing a statement right now. 

I am not going to comment on the letter or on your defense of 
it. That is beyond what I want to say. But to call the SPLC, which 
may or may not have done the wrong thing here — I think it didn’t 
do a wrong thing, but that is not the point. You can sue them for 
libel if you want, but to call them a spurious organization. 

This is a group that helped implement the Civil Rights Act of 
1964 and 1965, whose courtroom challenges led to the end of many 
discriminatory practices, including ending the involuntary steriliza- 
tion of women on welfare, reformed prison and mental health con- 
ditions, resulted in landmark decisions by the U.S. Supreme Court, 
developed strategies to hold White supremist leaders accountable 
for their followers’ violence, sued for monetary damages and recov- 
ered against the Klan, and shut down several Ku Klux Klans. 

Its quarterly intelligence report is read by nearly 60,000 law en- 
forcement officers nationwide. And its Intelligence Project research 
has led to criminal convictions in several hate crime cases. And 
they are generally considered the leading authority on racist and 
hate groups in this country today. So calling them spurious is a lit- 
tle beyond the pale. 

Chief Gascon, the December 2008 report by the Goldwater Insti- 
tute was already referenced. That report found that, in Maricopa 
County, between 2004 and 2007, violent crimes grew by over 69 
percent, including a 166 percent increase in homicides over the 3- 
year period. In contrast, the annual report, violent crimes in Mesa, 
Arizona, your hometown, decreased by 11 percent, and the number 
of reported homicides stayed the same in Mesa, which is during the 
same time period. Mesa, of course, is located in Maricopa County. 

So, in other words, there is a 166 percent increase in homicides, 
69 percent of violent crime in the county as a whole, but a decrease 
of 11 percent in violent crime and static homicides in Mesa. 

How do you account for the increase of violent crimes in Mari- 
copa County at the same time that they decreased in Mesa? 

Chief Gascon. Well, in my opinion, it has to do with the lack of 
police attention to the local law enforcement work. In Mesa, we 
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concentrate on dealing with the people that are committing the 
local crimes. And, frankly, many times, we have to deal even with 
crimes that are being committed in what we call the county is- 
lands, which are policed by the sheriff department, because it im- 
pacts our own crime. 

I think the problem — and we have seen this not only in those 
areas that are policed by the county, but we also have seen it in 
areas that were previously contract to the county, for instance, like 
the city of El Mirage, where that city was policed by the county, 
they ended the contract, hired their own police department, and all 
of a sudden realized that there were about 300 violent crimes that 
had gone uninvestigated by the sheriffs department because they 
did not have the resources to do the work. 

Mr. Nadler. So, in other words, the sheriffs department, in your 
opinion, is concentrating on this 287(g) work and leaving the vio- 
lent crimes uninvestigated, to a large extent? 

Chief Gascon. Well, certainly, they are not concentrating on 
local crime issues. And that is why their crime stats are going as 
high as they are. 

Mr. Nadler. Thank you. 

Let me ask any of the — Professor Harris or Mr. Williams or Po- 
lice Chief Gascon. I am going to be very blunt in one question. Why 
should an American who is not an immigrant, does not have immi- 
grant family members or friends, does not care about immigrants, 
why should such a person be concerned about State and local law 
enforcement getting involved in immigration enforcement? 

Mr. Harris. Chairman, the answer is pretty straightforward. 
Crime goes up, just as you were pointing out, it went up in Mari- 
copa County. When we divert local law enforcement resources into 
the task of immigration enforcement, where it doesn’t belong, reg- 
ular criminal behavior goes unaddressed. And that spills over onto 
everyone. Crime doesn’t take a holiday as to any particular commu- 
nity. It spreads through the entire community, disorder spreads ev- 
erywhere. 

Number two is resources and cost. This isn’t free. This is all tak- 
ing away from what local law enforcement should be doing as its 
core mission: serving everybody, including people who might not 
care at all about immigrant issues or immigrant families. 

Number three, you have lots of people whose safety is on the line 
every day in police departments. These people are risking them- 
selves for our safety. We should allow them to concentrate on what 
they know and what they are good at. 

Mr. Nadler. Thank you. 

Let me ask one further — I ask unanimous consent for one fur- 
ther — 

Ms. Lofgren. Unanimous consent for 1 additional minute. 

Mr. Nadler. Thank you. 

Let me ask either Professor Harris or Police Chief Gascon, in the 
previous panel — I assume you heard the testimony of the previous 
panel — we heard Professor Tranchant talk about the killing of his 
daughter by someone who was drunk-driving, an illegal immigrant 
who had been arrested several times previously for drunk-driving. 

Now, this hearing is on the question of 287(g) enforcement. My 
question is the question of a logical fallacy. The implication of what 
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he was saying is, if you had had 287(g) enforcement, this might not 
have happened. 

My question is the following: Under the law, with or without 
287(g) enforcement, if someone is arrested for a crime and this per- 
son is found to he an illegal immigrant, an undocumented alien, 
they can he reported to the INS or the ICE, whatever it is these 
days, and deported when their sentence is up. 

So the real problem here seems to he that, despite several arrests 
and convictions for DWI or whatever, this person was not deported. 
So my question is, does this have anything to do with 287(g), or 
is it a question of failure to enforce existing law? 

Ms. Lofgren. The gentleman is granted an additional 30 sec- 
onds. 

Mr. Harris. You have caught it exactly, Mr. Chairman. It is a 
question of enforcing existing law. We have immigration laws, as 
one of the other Members pointed out. None of us here are against 
immigration law or the ability of the Nation to police its borders 
and enforce its law. If the Federal Government would step up and 
do its job, as a number of people have said here already, it wouldn’t 
be necessary for local law enforcement to come into it. 

So this isn’t a 287(g) problem that Professor Tranchant was 
pointing out. It is a problem of Federal role being properly fulfilled. 

Ms. Lofgren. Would the gentleman yield to me for a quick mo- 
ment? 

Mr. Nadler. Certainly. 

Ms. Lofgren. As our colleague from Arizona was reciting some 
statistics, I did note that the Chief was wincing. 

And do you have a disagreement with our colleague on the statis- 
tics that he had recited? 

Chief Gascon. Yes, Madam Chair. First of all, I can tell you, in 
my own jurisdiction, we have been tracking for over the last year 
who we arrest that is in the country illegally, and our numbers 
range around 9 to 10 percent annually. And we have a Hispanic 
population that probably exceeds 30 percent today but, certainly, 
according to the Census, over 25 percent. And we know that a sub- 
stantial part of that population is in the country without authority. 

I think also, if you look 

Ms. Lofgren. Could I ask you this? Would you be willing to sub- 
mit those statistics to us for the record? 

And we are going to recess this hearing. We have one vote. We 
are going to rush over, vote, and come back, so we will not be hav- 
ing you wait here for a long, long time. But we don’t want to get 
all of the Members an opportunity to ask questions. So we are 
going to recess for just a few minutes until we vote and return. 

[Recess.] 

Ms. Lofgren. Under the rules, we can reconvene with two Mem- 
bers. And although the Ranking Member, I think, is on his way, 
we do have three Members and a bipartisan group. So we will turn 
now to the gentleman from Texas, Mr. Poe, for his opportunity to 
question our witnesses for as long as 5 minutes. 

Chief, are you okay on time? 

Chief Gascon. Madam Chair, they are trying to find out if there 
is another flight. 

They did find it? 
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So I am good. 

Ms. Lofgren. Okay, so you got a later flight, and we appreciate 
that. 

Chief Gascon. They said you are going to have to give me a hall 
pass. And I am probably going to be killed, not by the cartels, but 
by my family. 

Ms. Lofgren. I hope not. 

We will turn now to Mr. Poe for his questions. 

Mr. Poe. Thank you. Madam Chair. 

I direct most of my questions to the Chief. 

And I just have a few minutes. Chief, and I know you have testi- 
fied in court before. So, just answer the question; don’t explain your 
answer, unless I ask you to do so. 

There are 16 border counties in Texas. All of the counties are 
controlled by sheriffs who are Democrats. Most of them are His- 
panics. To a person, they believe in enforcement of all of the laws 
in the county. 

Hudspeth County, TX, a big county, size of Delaware, Chief 
Arvin West. When I visited with him over the weekend in 
Hudspeth County, watching the crime there, it has two jails, one 
a contract jail and one a county jail. The county jail has 125 in- 
mates; the contract jail has 320-plus. Of all of those people in jail, 
two are American citizens. All of the people, except the two citi- 
zens, are not in jail on immigration violations, they are in jail for 
committing crimes in the county other than just being in the coun- 
ty illegally. 

He, like most of the sheriffs on the Texas border anyway, believe 
that cross-border crime is a tremendous problem. And they need all 
the help they can get to enforce the law, immigration laws or other- 
wise. 

I suspect that in Mesa, the city of Mesa, you enforce traffic viola- 
tions, parking violations, jaywalking violations, prostitution viola- 
tions, what we consider in the system the most minor of all crimes. 
Is that correct? 

Chief Gascon. Yes. 

Mr. Poe. But you personally don’t believe that the city should be 
helping in immigration violation arrests. Is that correct? 

Chief Gascon. That is incorrect. 

Mr. Poe. So you think that you should participate in helping 
with immigration violation arrests. 

Chief Gascon. When we have serious crimes, yes. 

Mr. Poe. Only when a crime is committed. I am talking about 
immigration violation. This person is in the country illegally; he 
didn’t rape, commit a robbery, or steal. He is in the country ille- 
gally. Do you think the city should participate in that? 

Chief Gascon. How would we know that the person is here ille- 
gally? 

Mr. Poe. Don’t ask me questions. Answer the question. We as- 
sume — if you knew the person was in the city illegally, do you 
think that you have an obligation, as a peace officer, to help en- 
force that law? Either you do or don’t. 

Chief Gascon. I think the problem with your hypothetical is that 
I have no way of knowing how I got that information. 
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Mr. Poe. So you don’t believe you should enforce the law if the 
person is in the city illegally. You know he is in the city illegally. 

Chief Gascon. How do I know that I 

Mr. Poe. He tells you. If we are going to have hypotheticals, he 
tells you, “I am here illegally. I am from France.” Do you think 

Chief Gascon. Right. Our policy is that if he tells us he is here 
illegally, the officer has the option to provide the information, and 
we give it to the Federal authorities so that they can act accord- 
ingly. 

Mr. Poe. But you don’t believe you should arrest him, the city 
should arrest him? 

Chief Gascon. That we should arrest him? 

Mr. Poe. Yes. 

Chief Gascon. It would depend on the circumstances. 

Mr. Poe. Okay. Well, you are not answering the question. I will 
move on. 

Isn’t it true that you have had raids in the city before, with Sher- 
iff Arpaio — interesting enough, he is not here to testify; he wasn’t 
invited, but you were — and you have been told that he is coming 
into your city, as good law enforcement officers do, and all of a sud- 
den — 

Ms. Lofgren. Would the gentleman yield? Because I want to 
make clear that he declined to come. And I would yield back. 

Mr. Poe. All right. I thank the Chair. I was told by him that he 
was not invited, but be that as it may, I accept the Chair’s 

Mr. King. Madam Chair, clarify that, please. Was he invited for- 
mally? 

Ms. Loegren. No. He said in advance he would not intend to 
come, so we didn’t follow up with a formal invitation, no. 

Mr. King. In a formal communication with the Committee? 

Ms. Lofgren. No, in a newspaper article. He said he would not 
come. 

Mr. King. Thank you. 

Mr. Poe. Isn’t it ironic that, when you have been informed, as 
the police chief, that he is coming into your city on immigration 
violations under 287(g), that all of a sudden the newspaper in 
Phoenix, AZ, reports that before that raid occurs? Maybe that is 
the reason you are not told anymore, is because someone seems to 
tell the press. Has that occurred, to your knowledge? 

Chief Gascon. Actually, it is very ironic, because I got notifica- 
tion from the media that he was coming, not from him. 

Mr. Poe. I am not talking about the most recent. I am talking 
about the ones before the most recent. 

Chief Gascon. I am talking about the one before the most recent. 
The notification came from the media to me first and then 

Mr. Poe. Who paid your way to get here today? 

Chief Gascon. Who paid my way? 

Mr. Poe. You heard me. You paid your way? 

Chief Gascon. A group of nonprofit organizations that are seek- 
ing immigration reform. 

Mr. Poe. Okay, so the city didn’t pay your way, the taxpayers 
didn’t pay your way, but some immigration people paid your way. 

Chief Gascon. Some people that are seeking immigration reform. 
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Mr. Poe. I see. Wouldn’t you agree with the statement that we 
dance with the ones who brung us? And if you were brought here 
by a certain group, you are kind of beholden to them to testify a 
certain way? 

Chief Gascon. Sir, I take offense to your comments. I don’t dance 
with anyone. I am not beholden to anyone. I have been in this busi- 
ness for 30 years. Prior to that, I was honorably discharged from 
the U.S. Army. I have an impeccable career, with honesty and in- 
tegrity. And I believe in standing for what I believe is correct. 

Mr. Poe. All right. What are the names of those groups? 

Ms. Lofgren. The gentleman’s time has expired. 

Mr. Poe. Thank you. Madam Chairman. 

Mr. King. I would ask unanimous consent that the witness be al- 
lowed to answer. 

Chief Gascon. I am sorry? 

Ms. Lofgren. There has been a request for an additional 30 sec- 
onds. So you may, if you wish, identify individuals who have do- 
nated for your opportunity to be here. 

Chief Gascon. The individuals, I believe — what is the name of 
the organization? 

Ms. Lofgren. If you don’t have them, you can submit them for 
the record later. 

Chief Gascon. Yes, I will submit it to you. 

Ms. Lofgren. That will be fine. 

At this point, I would recognize our colleague, Mr. Johnson, 
Chair of the Courts Subcommittee, for his opportunity to question 
the witnesses. 

Mr. Johnson. Thank you. Madam Chair. And I think this is just 
a great topic for us to be delving into. 

One thing that I would like to know, the local law enforcement 
agencies that sign up for this program under 287(g) to enforce the 
Federal immigration laws, is there a concentration as to, you know, 
like. South or Midwest that a lot of the requests and certifications, 
I guess, have been awarded to? In other words, are there places in 
the Nation where local law enforcement seems to be involved in 
this? 

Mr. Kobach. I have the list. 

Mr. Williams. The great majority is in the Southeast and South- 
west. Sheriffs offices constitute a significant number. It is some- 
thing like 67 law enforcement organizations nationally involved 
with 287(g), out of 17,000 police departments. 

Mr. Johnson. Total. 

Mr. Williams. That is correct, total. 

Mr. Johnson. And how many of these are in the Southeast 

Mr. Williams. I can tell you in excess of 50 percent is in South- 
east and Southwest. I can’t be more specific than that. 

Mr. Johnson. And I will get to you, too, sir. 

Other than the fact that — is there any other reasons for that 
kind of consolidation in certain parts of the country, other than the 
high number of Hispanics that reside in the area? Are there any 
other justifications or rationales that people have used to go for 
this certification, other than just we have a lot of Hispanics in the 
area. 

Mr. Williams. Well, just one little comment on that. 
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Mr. Johnson. And I am sorry for being — it is kind of difficult for 
me to express myself the way I want to right now, because I am 
just coming in from an event and thinking about some other 
things. But if you could answer. 

Mr. Williams. We just held focus group meetings with about 33 
police departments in the State of Texas and Kansas and in Flor- 
ida. If you talk to those police leaders about what they feel about 
287(g) and the departments that are getting involved, you will find 
that there is considerable political pressure for local police depart- 
ments to become involved in the enforcement of Federal immigra- 
tion laws. 

And I think that in the South you probably get a greater amount 
of pressure, because the South is one of the new migration points 
for the immigrants as they come into the country. There used to 
be gateway areas, but now the South is the area that they are mov- 
ing to. And it is creating issues associated with the politics, be- 
cause of the differential in terms of persons that are coming in. 

Mr. Johnson. But there is really no other reason 

Mr. Williams. Those are the ones that I know. 

Mr. Johnson. Okay. 

And, Mr. Kobach, do you want to answer that question, also? 

I want someone else to answer if any of the agencies get any 
Federal funding to do what they do. 

Mr. Kobach. I can answer specifically your — I have the list of 
the 67 agencies that have it. It is pretty well distributed around 
the country: four in California, three in the State of Massachusetts, 
one in Minnesota, one in Missouri, nine in Virginia alone. And in 
Arizona there are — sorry, I said in my testimony earlier that there 
were six; there is actually a total of seven jurisdictions in the State 
of Arizona. So it is pretty well widespread. 

But I think it is fair to say there are a significant number in the 
Southwest and in the Southeast, but that is also the case that the 
Southwest and the Southeast have seen a large influx of illegal im- 
migration. And so we can see the 287(g) program as local entities, 
sovereign States or countries — not sovereign counties — ^but sov- 
ereign States saying, we have a need 

Mr. Johnson. Certainly, States have the right, if they are not 
preempted by the government. So that is fine, I understand that. 
I want to — because I am running out of time. I also want to ask, 
I know that there is an approval and a training process. 

Mr. Kobach. Four to six weeks of training. 

Ms. Lofgren. The gentleman’s time has expired. Does he ask 
unanimous consent for an additional minute? 

Mr. Johnson. I do. 

Ms. Lofgren. Without objection, so ordered. 

Mr. Johnson. All right. 

Once you have certified, you start enforcing, picking folks up and 
enforcing the Federal law, is there a way for people who feel like 
they are aggrieved by the law enforcement conduct, or misconduct 
as they may see it, is there someplace that they can file a com- 
plaint with a neutral body that will look at it? 

And, also, the money issue. How do we do continuing education, 
if you will, continuing certification to make sure that the standards 
are being upheld? 
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Mr. Harris. Mr. Johnson, as far as your question about com- 
plaints, one of the great problems with looking at what is going on 
in this area — and I have heard a couple of witnesses, different peo- 
ple, say this morning, “Well, we have no complaints about that.” 
There are two things you have to remember: Complaints are not 
a measurement of conduct by law enforcement or by anybody else 
about who 

Mr. Johnson. No, I am not inferring that it is, but I would think 
normally you would have some kind of mechanism. 

Mr. Harris. Well, you should have a mechanism, but the prob- 
lem is that the people in this process who might have complaints 
are often deported or they are in fear of making complaints because 
they, themselves, somebody in their household may be illegal, since 
we have millions of people in mixed-status households. That is why 
there is such a low level of complaints even when there are proc- 
esses for it. 

Ms. Lofgren. The gentleman’s time has expired. 

I would turn now to the Ranking Member, the gentlemen from 
Utah, and he is recognized for 5 minutes. 

Mr. Chaffetz. Thank you. Madam Chair. 

I ask unanimous consent to insert into the record an article that 
appeared in today’s Examiner entitled, “Violent Crime Down in 
Prince William.” 

Ms. Lofgren. Without objection. 

Mr. Chaffetz. Thank you. 

[The information referred to follows:] 
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Mr. Chaffetz. Thank you all for being here and changing your 
flight. It is very nice and very kind. 

Professor, you were very emphatic at the beginning of your testi- 
mony that there is no training whatsoever for those in agencies 
and those officers that are engaged or fall into this 287(g). Do you 
care to clarify the record there? They are trained, are they not? 

Mr. Harris. The agencies 

Mr. Chaffetz. Yes or no, are they trained? 

Mr. Harris. The agencies that are involved in 287(g) receive 4 
weeks of training. That is what the GAO said. 
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Mr. Chaffetz. Okay, but at the very beginning of your testi- 
mony, you said no training, no education, no ability — I mean, these 
are law enforcement officers who have gone through extensive 
training not only about the law but about the Constitution, and so 
they have about background in this. And they go through a very 
specific training, do they not? 

Mr. Harris. Only the ones in 287(g). The rest of the local and 
State law enforcement officers that I was talking about get no 
training in immigration law, none. 

Mr. Chaffetz. Professor Kobach, could you, from your point of 
view and perspective, tell us a little bit about that training that 
they do go through? 

Mr. Kobach. Each memorandum of agreement that is signed 
with a jurisdiction for 287(g) specifies what the areas of training 
will be, and it varies because some jurisdictions would like to do 
more with their authority than others. For example, if a jurisdic- 
tion is just reviewing prisoners and not actually out in the streets 
operating as so-called deputized agents of the Federal Government, 
then they would need less areas of training. So those would be only 
a 4-week program. But, for example, Florida, the first jurisdiction 
that got 287(g) authority, they had 6 weeks of training. Alabama’s 
officers had 5 weeks of trainings. So it varies. Each MOA 

Mr. Chaffetz. But they are trained. 

Mr. Kobach. They are all trained, absolutely. 

Mr. Chaffetz. Yes. Thank you. 

Professor Harris, what other Federal laws do you suggest we not 
enforce at the local level? 

Mr. Harris. I suggest that the appropriate agencies enforce all 
the laws that are on the books. The Federal Government and ICE 
should enforce immigration law. I want my local police enforcing 
my criminal codes and my city codes. And 

Mr. Chaffetz. But the implementation of 287(g) you believe 
would be inappropriate? 

Mr. Harris. For local people to do that? Yes, because they have 
a job to do, and it interferes with that job. It shifts their resources 
away from 

Mr. Chaffetz. But it doesn’t have anything to do with a lack of 
training. They go through training. 

Mr. Harris. If they are under 287(g). 

Mr. Chaffetz. So if they are under 287(g), there shouldn’t be a 
problem with them enforcing the immigration laws, even at the 
local level? 

Mr. Harris. That is if you assume that the 4 weeks of training 
is enough to get them up to speed on what is one of the most com- 
plicated bodies of law that we have. And I simply don’t accept that. 

Mr. Chaffetz. Well, okay. I think that is clear, that you have 
no desire to have them do that. I understand that. 

Would you then join me, if you think that there is a lack of train- 
ing and understanding, would you support me in supporting fund- 
ing for thousands of new Federal immigration enforcement agents 
who would be trained in the nuances of immigration law? 

Mr. Harris. If we want real immigration enforcement, yes. There 
has to be a lot more well-trained and experienced immigration, 
dedicated immigration 
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Mr. Chaffetz. You would actually join in advocating that we 
spend much, much more 

Mr. Harris. Absolutely, absolutely. If that is what the American 
people and the Congress want, they have to step up and fund it. 

Mr. Chaffetz. Very good. In your written testimony, you discuss 
the actions of Maricopa County Sheriff Joe Arpaio. Have you ever 
met the sheriff? 

Mr. Harris. No. 

Mr. Chaffetz. Have you ever been there? 

Mr. Harris. Oh, yes. 

Mr. Chaffetz. To his facility. 

Mr. Harris. To his facility? No. I have been to his jurisdiction. 

Mr. Chaffetz. I mean, you have been to Phoenix, okay. But have 
you ever been involved with the sheriffs department there? To 
what extent have you interacted with them whatsoever? 

Mr. Harris. I haven’t interacted with them, but I have read the 
Goldwater report very extensively. I have talked with its author 
very extensively. And I am aware 

Mr. Chaffetz. So you, personally, have no direct experience with 
Joe Arpaio or the sheriffs department there in Maricopa County, 
correct? Other than reading an article? 

Mr. Harris. No, not other than reading an article. And I am also 
aware 

Mr. Chaffetz. Have you ever been there? 

Mr. Harris [continuing]. That there are three lawsuits against 
him, as well. 

Mr. Chaffetz. I am sorry, say that again? 

Mr. Harris. There are three lawsuits existing now for racial 
profiling in Maricopa County. 

Mr. Chaffetz. But you personally have never — okay, I think I 
understand that. 

And, finally, could we talk a little bit about the NCIC? I think 
there was some confusion, and. Professor Kobach, I would appre- 
ciate it if you could expand a little bit and explain how that works, 
who goes into the system, who doesn’t, from your perspective, 
please. 

Mr. Kobach. I would be happy to. Chairman Conyers earlier sug- 
gested he thought that maybe your name could appear in NCIC 
simply because you reported a crime. That is incorrect. NCIC is a 
shared database that is under the custody of the Department of 
Justice and Attorney General and that State and local jurisdictions 
can input data. The data they bring into it is usually arrests — 
where a person is formally documented, fingerprinted — arrests and 
criminal convictions. 

Now, the Federal Government puts in all kinds of data. Recently, 
when I was working at the Department of Justice, we started 
bringing in alien data. There are only three categories of aliens in 
NCIC, and one of the witnesses, I think, misstated in written testi- 
mony the categories. The first one is previously deported felons, 
and these have previously been deported from the United States 
because of serious felonies and have tried to reenter or may reen- 
ter, and therefore we would want the local officer to know who he 
is encountering. Second is absconders. We have over half a million 
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people in this country who have had their day in immigration 
court, have been deported, and have become fugitives. 

Ms. Lofgren. The gentleman’s time has expired and, by unani- 
mous consent, is granted an additional minute. 

Mr. Chaffetz. Thank you. 

Mr. Kobach. And those absconders are fugitives who have al- 
ready had their day in immigration court. And, obviously, it is a 
mockery of the rule of law if we can’t even enforce what our immi- 
gration courts are supposed to be doing. 

The third category of aliens in NCIC are aliens of a national se- 
curity risk. And those are individuals who have committed some 
immigration violation, no matter what it is, but are also of a higher 
national security concern. And that is borne in part out of the fact 
that there were five of the 9/11 cohort who had committed immi- 
gration violations. The most common violation was overstaying a 
visa, which is a civil violation. 

On September 9, 2001, just north of here, on highway 95, Ziad 
Jarrah, one of the pilots, was pulled over for speeding. He was 
going about 90 miles an hour, trying to meet his group in Newark 
at the airport. If the officer had had information in NCIC saying 
that this individual is illegally present in the country and we have 
certain national security questions, we might have been able to get 
that officer to detain that individual. So that is the kind of char- 
acter we are talking about. 

Mr. Chaffetz. Thank you. 

Thank you. Madam Chair. 

Ms. Lofgren. The gentleman’s time has expired. 

The Ranking Member is recognized for his opportunity to ques- 
tion the witnesses for 5 minutes. 

Mr. King. Thank you. Madam Chair. 

I do want to thank all the witness for your testimony today, and 
this has been a very compelling hearing. 

Looking across the panel of the distinguished witnesses that we 
have, and I recognize that Professor Kobach has drafted an Albany 
Law Review article that is dated 2005 that addresses the issue of 
local jurisdiction of enforcement of immigration law. And I would 
ask unanimous consent to introduce the Albany Law Review arti- 
cle. 

Ms. Lofgren. Without objection, it is entered into the record. 

Mr. King. Thank you. Madam Chair. 

[The information referred to follows:] 
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THE QUINTESSENTIAL FORCE MULTIPLIER: THE 
INHERENT AUTHORITY OF LOCAL POLICE TO MAKE 
IMMIGRATION ARRESTS 

K/is W. Kobach* 

I. Introduction 

The terrorist, attacks of September 11, 2001 underscored for all 
Americans the link between immigration law enforcement and 
terrori.sm. Nineteen alien terrorists had been able to enter the 
country legally and undetected, overstay their visas or violate their 
immigration statuses with impunity, and move freely within the 
country without significant interference from federal or local law 
enforcement.' The abuse of U.S. immigration laws was 
instrumental in the deaths of nearly 3,000 people. Moreover, any 
suicide attack by an alien terrorist in the future will likely entail 
additional violations of U.S. immigration laws. Either the terrorist 
will attempt to enter the United States legally and will violate the 
terms of his nonimmigrant status in the planning and execution of 
his attack,^ or the alien terrorist will enter without inspection 
(EWl), which is itself a violation of U.S. immigration law.’ 


* Professor of Law, University of IVIissouri (Kansas City) School of Law. A.B. 1988, Harvard 
University: M.Phil. 1990, Oxford University: D.Phil. 1992, Oxford University: J.D. 1995. Yale 
Law School. During 2001—2003, the author was a White Piouse Yellow, then Counsel to U.S. 
Attorney General John Ashcroft. The author served as the Attorney General's chief adtdsor 
on iiTunigration and border security. The following anal>’sis is offered purely in the author's 
private capacity as a law professor and not ns a representative of the Bush Administration. 

' See infra Part II.A for a more detailed description of the 9/11 terrorists and their 
circumstances. 

^ This would not, however, be the case if the terrorist was an immigrant" ahen who 
possessed lawful permanent resident status (or, in common parlance, held a "green card,” 
although the doimmont is not actually green). See U.S. Citizenship & Immigration Servs., 
Glossary & Acronyms, hLlp://uscis.gov''/grapliics/glossury2.htjTi (lust visited Sept. 25, 2005) 
(defining "lawful permanent resident,” also known as 'green card holder,’ as a non-citizen 
‘residing ... in the U.S. under legally recognized and lawfully recorded permanent residence 
as an iminigrant") . 

^ 8 U.S.C. § 1201(f] (2000) (requiring nonimmigrants to surrender documentation at the 
port of entry to immigration officers); id. § I225(n)(8) (requiring all aliens seeking admission 
to, reaJmission Lo, or transit through the United Stales lo be inspected by immigration 
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The fact that tho 9/Tl terrorists had been able to exploit 
weaknes.ses in the enforcement of immigration laws was not 
surprising to those engaged in the execution of federal immigration 
law. Knforcing the immigration laws is one of the mo.9t daunting 
challenges faced by the federal government. With an estimated 7 to 
10 million illegal aliens already present in the United State.s^ and 
fewer than 2000 interior enforcement agents at its disposal, the U.S. 
Bureau of Immigration and Customs Enforcement (ICE) has a 
Herculean task on its hands — one tliat it cannot easily accomplish 
alone.' After 9/11, it became clear that an effective domestic war 
against terrorism would require improvements in the enforcement 
of immigration laws. 

On June 6, 2002, Attorney General John Ashcroft announced the 
■National Security Entry-Exit Registration System (NSEEIiS), a 
program that would require high-risk alien visitors to provide 
fingerprints and extensive biographical information, it would also 
require such aliens to re-register with U.S. immigration officials 
periodically and would, for the first time, impose real-time 
departure controls on such high-risk visitors.” Violators of tho 
.NSEERS requirements would be listed in the National Crime 
Information Center (NCIC) database, accessible in the squad cars of 
mo.9t local police departments, allowing local law enforcement 
officers to make arrests of such high-risk immigration law 


officers): id. § 1182(a)(9)(B)(ii) (defining ‘Amiawfui presence” as presence after expiration of 
authorized period of stay or presence without admission or parole). 

'' ‘The INS estimates that the total unauthorized immigraut population residing in the 
Ignited Stfltos in January 2000 was 7.0 million." OFFICE OF IMMIGR.ATTON STATTRTTCS 
Material. U.S. Immigration & Natlie.alization Ser.vs.. Estimates of the Unauthorized 
Immigrant Population Residing in the United States: iodo to 2000. at i (2003). available 
at http://nscis.gov/graphics/shared/aboutus/statistics/iii_Report_1211.pdf. The Urban 
Institute estimates that in March 2002 there were 9.3 million illegal aliens in the United 
States. Jeffery S. Passed et i\l., Undocumented Immigrants; Facts and Figures 1 

(2004), http://www.urban.org/UplnadorlPDF/ 1 00 n587_undoc_i mini grBnts_fn(fts.pdf. 

' ICE js 'The largest mvestigalive arm of the Deparlment of Homeland SeciLrily” and "is 
responsible for identifying and shutting down tailnerabilities in the nation's border, economic, 
transportation and infrastructure security,” U.S. Immigration & Customs Enforcement, ICE 
Mission, http://www.ice.gov/graphics/about/index.htm (last visited Sept. 25. 2005). ICE is 
additionally described in the Budget of the United States as “bringfingl a unified and 
coordinated focus to the enforcement of Federal immigration . . . laws"’ tind as " [ffy^poiiylble 
for promoting the public safety and national security by ensuring the departure from the 
United States of all removable aliens through the fair enforcement of the nation's 
immigration laws.” OFFICE OF MGMT. & BUDGET, EXEC. OFFICE OF THE PRESIDENT, BUDGET 
OF THE UNITED STATES GOVERNMENT, FISCAL YEAR 200G app. 493 (2005). More than 17,000 
people are employed by TCR. Id. at •'19b 

^ John AshiToft, Att’y Gen., U.S. Dep’t of Justice, Prepared Remarks on the National 
Security Entry-Exit Registration System (June 6, 2002), available at http://www.usdoj.gov/ 
archive/ag/speeches/2002/060o02agprep aredremarks.htm. 




121 


KOBACH (FINAL2) .DOC 


2/22/2006 11:01:05 AM 


2005] The (rjuintessential Force Multiplier 181 

violators.’ Had local polico officors had access to the names of the 
five 9/11 hijackers who violated civil provisions of the Immigration 
and Nationality Act (INA) prior to the attack, they might have been 
able to arre.st and detain one or more of the hijackers. ** 

The assistance of state and local law enforcement agencies can 
also mean the difference between success and failure in enforcing 
the nation’s immigration laws generally. The nearly 800,000 police 
officers nationwide represent a massive force multiplier.^ This 
assistance need only ho occasional, passive, voluntary, and pursued 
during the course of normal law enforcement activity. The net that 
IS cast daily by local law enforcement during routine encounters 
with members of the public is so immen.se that it is inevitable illegal 
aliens will be identified. WTien a local police officer establishes 
probable cau.se to believe that an alien is in violation of U.S. 
immigration law, he may contact the ICE Law Enforcement Support 
Center in Williston, Vermont, to confirm that ICE wishes to take 
custody of the alien.'” 

The Deparlment ofdustice Office of Legal Counsel (OLC) provides 
oral advice and written opinions in response to various executive 
branch requests." When Attorney Ceneral Ashcroft announced the 
NSEERS system, he also announced the unequivocal conclusion of 
the OLC: “[A]rresting aliens who have violated criminal provisions 
of [the INAj or civil provisions that render an alien deportable ... is 
within the inherent authority of the states."*” Shortly thereafter. 


' Id. The FBI's National Crime Information Center (NCIC) maintains a compnterized 
clotnbaso of arrest nnH idontifioation records developed by local and state poli<xf ng'em'nes. 
This database is available ntiUonwide for use by federal, state, and locuil police oJTicitds. THE 

FBI: A Comprehensive Reference Guide 160, 199, 221 (Athan G. Theoharis et al. eds., 
1999). 

® The live hijackers who either exceeded their B visa periods of avithorized stay or 
cominitted other identifiable civil violations of the INA were Nawaf al Ilazmi, Mohammed 
Attn, Ham TTonjour, Ziad Jarrab, and Satam al Suqarm. Sue infra Part TT.A. 

^ Burejiu of Justice Stalislics, U.S. Dep’t of Justice, Law Enforcement Stalislics: Summiiry 
Findings, available at http://www.ojp.t 13 doj.gov/bjs/lawenf.htm (last visited Sept. 25. 2005). 
The Department of Defense defines ‘force mtiltipher" as “[aj capability that, when added to 
and employed by a combat force, significantly increases the combat potential of that force and 
thus enhances the probability nf successful mission aoconiplisbnient.” Def. Teclmical Info. 
Ctr., DUD Dictionary of Military Terms (2005), available ai hUp://www. dLic.mil/doctrine/ 
jel/doddict. 

U.S. Immigration & Customs Enforcement, Fact Sheet. ICE Law Enforcement Support 
Center (Jan. 21. 2005). available at http://vvww.ice.gov. 

The OLC serves as general counsel for the Department of Justice and outside counsel for 
tbe other executive branch agencies. Dep’t nf Justice, OLC Homepage, About OTiC, 
http://www.usdui.gov/ulc/index.html (last visited Sept. 25, 2005). 

Ashcroft, supra note 6. On September 7, 2005, a slightly redacted version of the 2002 
OLC opinion was made available, pursuant to the Freedom of Information Act, via a court 
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the OLC retracted the relevant section of an erroneous 199G OIjC 
opinion on the subject. The OTjC’s 2002 conclusion — that slates 
possess inherent authority to make immigration arrests — ^was not 
an extraordinary one. However, it sparked an extraordinary 
reaction among those in Washington, D.C., who lobby for open 
borders and less effective enforcement of immigration laws.’^ It also 
prompted a few critics to opine at length in law review articles."* 

It had long been widely recognized that state and local police 
possess the inherent authority to arrest aliens who have violated 
criminal, provisions of the TNA.’^ Once the arrest is made, the police 
officer must contact federal immigration authorities and transfer 
the alien into federal custody within a rea.sonahle period of time. 
Confusion existed, however, on the question of whether the same 
authority extends to arresting aliens wdio have violated civil 
provisions of the INA that render an alien deportable. That 
confusion had been, to .some extent, fostered by the erroneous 1996 
OLC opinion, the relevant part of which was withdrawn by OLC in 
2 ()() 2 .'‘’ 

As 1 explain in this Article, the law on this question, however, is 
quite clear: arresting aliens who have violated either criminal 
provisions of the INA or civil provisions that render an alien 
deportable is within the inherent authority of the states. 
Additionally, such inherent arrest authority has never been 
preempted by Congress. This conclusion has been confirmed by 


order issued by the Second Circuit. Ain. Civil Liberties Union, ACLU Releases DOJ Memo 
Justifying Cnntrovcrsifll Policy Cbongo (Sopt. 7, 200o), http://oolu.oTg/TnnnigraTitsRigbts/ 
InimigrtmtsRighLs.crm?ID=19048&c=22: Natl Council of La Rtii'a v. Dep’t of Justice, 411 F.3d 
350 (2d Cir. 2005). 

Articulated, concerns include discouraging immigrants from reporting crime or otherwise 
interacting with the police, diverting resources from pubhe-safety missions, lack of 
immigration -enforcement training, and racial profiling and discrimination leading to 
litigation. Am. Civil Ijibortios l.ninn, .supm note 12. 

See. Huyen Pham, The Inherent Flaws in the Inherent AuLhunty Po..s‘i,/.for!..' W'hy Inviting 
Local Enforcement of Immigration Laws Violates the Constitution, 31 FLA. ST. U. L. REV. OGo, 
966 (2004) (describing Attorney General Ashcroft's announcement as a reversal in position): 
Jill Keblawi, Coimnent. Immigration Arrests by Local Police: Inherent Authority or Inheretitly 
Pri’.empted? , 53 C/VI'H. U. Ti. Rev. 817, 817-18 (200'11 (describing Attorney General .Ashcroft's 
position as a conlradicUon of xirior DLC opinion); Michael J. Wishnie, Stale and Local Police 
Enforcement of Immigration Laws, 6 U. Pa. J. CONST. L. 1084 (2004) (describing Attorney 
General Ashcroft's announcement as legally incorrect). 

8 U.S.C. § 1357(g)(l)-(3) (2000) (authorizing the Attorney General to enter into 
memoranda of understanding with state and local authorities to enforce immigrati on laws) . 

The following statement appears in the 1996 opinion on the OLC website: “Editor s Note: 
In 2002, the Uffice of Legtd Coimsel withdrew ihe advice set forlh m this section.” Oxi. Off. 
Legal Counsel, Assistance By State and Local Police in Apprehending Illegal Aliens (1996) 
(withdrawn in part in 2002). available at http://www.usdoj.gov/oic/immstopola.htm. 
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Gvory court to squarely address the issue. Indeed, it is difficult to 
make a persua.sive case to the contrary. This inherent arrest 
authority has boon possessed and exorcised by state and local police 
since the earliest days of federal immigration law. 

In this Article, I describe the inherent legal authority upon which 
state and local police may act when making arrests in order to 
assist federal immigration enforcement.” 1 also answer the 
challenges of those who insist that such inherent authority has been 
preempted by Congress. Before describing this legal landscape, 1 
explain in greater detail why the authority of local law enforcement 
to make immigration arrests, both criminal and civil, is critical both 
to the succe.ss of the war against terrorism and to rehuilding the 
rule of law in immigration. 

II. The Value of Local Dvw Enforcement 

The years that have passed since September 11, 2001, have 
yielded a wealth of cases in which an immigration-based arrest by a 
state or local police officer was crucial in securing the capture of a 
suspected terrorist, a career criminal, or an ab.sconder lleeing a Ihial 
removal order. The role that state and local police officers play is 
often pivotal in the apprehen.sion of aliens who present a terrorist or 
criminal threat. The nearly 800,000 state and local officers are the 
eyes and ears of law eiiforcement across the United States. They 
are the officers who encounter thousands of aliens daily in traffic 
slops and other routine law enforcement situations. Federal 
immigration officers simply cannot cover the same ground. The fact 
that four of the nineteen 9/11 hijackers had law enforcement 
encounters with local police in the six months preceding September 
11, 2001, is instructive, h'he following are the most import, ant 
scenarios in which state and local assistance in making immigration 
arrests occurs or, in the case of the 9/11 terrori.sts, should have 
occurred. 


-4. The 9/11 Terrorists 

The nineteen A1 Qaeda terrorists who carried out the 9/11 attacks 
had their final contacts with federal law enforcement officials at the 


This oxiilnnotion shoulrl not ho undorstoorl ns a dosiTi’iption of the 2002 OT;C opinion on 
the subject. It is offered solely in the author’s capacity as a law professor, not in his former 
capacity as a U.S. Department of Justice official. 
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ports of entry when they were legally admitted into the United 
Stales. Four members of the 9/11 terrorist group, however, 
encountered state and local law enforcement w'hile inside the 
country. In all four of those in.9tances. the .state or local officers 
might have been able to make immigration arrests if the aliens’ 
immigration violations had been communicated to them by federal 
authorities or if the officers had independently developed probable 
cause to believe that the aliens were in violation of federal 
immigration law. 

The first case is that of Saudi Arabian Nawaf al Ha/.mi. Ha/mi 
entored the United States through the Los Angeles International 
Airport as a B-2 visitor for iileBisure'* on danuary 15. 2000.'’ He 
rented an apartment with fellow hijacker Khalid al Mihdhar in San 
Diego and lived there for more than a year.’’ ddie authorized period 
of stay for B-2 visas is six months in almost every instance, as a 
matter of regulatory policy. Since Hazmi was admitted to the 
United States for a six-month stay,*’ he would be in the United 
States illegally after duly 15, 2000.’' In early 2001, he moved to 
Phoenix, Arizona to join another 9/11 hijacker, Ilani llanjour,’"* On 
April 1, 2001, Ha/.mi was stopped for speeding in Oklahoma while 
traveling cross-country with llanjour.’' Had the officer knowm that 
Hazmi was in violation of U.S. immigration law at the time, he 
could have detained him.’^ 

The .second case is that of Egyptian Mohammed Atta, the 
ringleader of the 9/11 attacks and the individual who wms most 


A temporary \asitor to the United States for business or pleasure is a nonimmigrant 
alien. 8 U.S.C. § llDl(a)(15)(B) (2000). This alien may be issued a B-1 or B-2 visa, 
respectively. 8 C.F.R. § 214.2(b)(1) (2005). This typie of visa allows admittance for no more 
than one year and can be extended by no more than six months. Id. 

9/11 AKD Terrorist TRA^fEL: A Report of the National Commission on 

Terrorist Attacks Upon the United States 15 (2001),. [hereinafter 9/11 and Terrorist 
TR.AVET.|. 

Barry Wigninro, War on Terror: Security Failure: 9/11: The 7 Misled Cluefi; Horn CM 
andFBIKept On Blundering- SUNDAY MIRROR. JtmeU. 2002. at 16-17. 

8 C.F.R. § 214.2(b)(2) (2005). 

“ 9/1 1 AND Terrorist Traved, supra note 19. at 15. 

^ 8 U.S.C. § 1182(a)(9)(b)(ii) (2000). See 9/11 AND TERRORIST TRAitEL, supra note 19, at 17 
(slating Hazmi's stay exxiired on July 14, 2000). 

Wigmore, su/j/'a note 20. 

Panel II of the Twelfth Public Hearing of the National Commission on Terrorist Attacks 
upon the United States, FED, NEWS SERV,, June 16, 2004 (statement by Dietrich (“Peter*) 
Snell) [hereinafter Snell]. Additionally, llazmi was issued only two tickets because his 
California driver’s license rlirl not show any problems w'^hen run through the police crime 
cumxjulers. Wigmore. iia/zm note 20. 

^ The officer also could have deUiined Hani Hanjour on immigratiun gruimds. .See infra, 
text accompanying notes 37-47. 
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likoly at tho flis^ht controls of American Airlines Flight 1 1 when it 
crashed into the World Trade Center. Atta entered the United 
States on numerous occasions, using D1 and D2 visas (temporary 
visitor for businessipleasure).^’ His first entry into the country was 
on June 3, 2000, through Newark Airport."* As noted above, the 
normal period of stay for H visa holders is six months, authorized at 
tho time of entry. A B visa holder, however, may gain a “new” six- 
month period of authorized stay by departing the country and 
reentering on tho same visa.^** In total, Atta spent more than 
thirteen months in the United States preparing for the attacks.**' 
However, ho was unable to completely avoid contact with local law 
enforcement. On April 2fi, 2(101, a police officer in Broward C'.ounty, 
Florida stopped Atta for a traffic violation and ticketed him for 
possessing an invalid driver’s licen.se.*' The officer did not know 
that Atta had overstayed his visa on a prior visit to the United 
States.** In May 2001, Atta obtained a valid Florida driver’s license, 
despite his prior illegal presence in the United States.** However, 
Atta failed to appear in court for the April 26 ticket, and a bench 
warrant was issued for his arrest.**' On July 5, 2001, Atta was 
pulled over for a traffic violation in Palm Beach County, Florida.** 
The police officer was unaware of the bench warrant issued by the 
neighboring jurisdiction; accordingly, he allowed Atta to drive away 
after issuing Atta a warning.’'’ 

The third case is that of Saudi Arabian Hani Hanjour, who is 
believed to have boon at tho flight controls of American Airlines 


.See note 18. 

^ 9/1 1 AND Terrorist Travel, supra noie 19, at 16. 

See id. at 23 (describing how terrorist Jarrah left the United States and upon his return 
a day later was reissued a six-month stay). 

See 9/11 ^AND TERRORIST TRAVEL, supra note 19, at 15-23 (describing Atta’s actions 
leading up to the 9/11 terrorist allacli) . 

Atta produL^ed an inLernational drivers lic^ense. THE 9/11 COMMISSION REPORT: FINAL 
REPORT OF THE NATIONAL COMMISSION ON TERRORIST ATTACKS UPON THE UNITED STATES 231 
(2004) [hereinafter 9/11 COMMISSION REPORT]; see also Thomas C. Tobin, Florida: Terror’s 
Launching Pad, St. PETERSBURG TIMES, Sept. 1, 2002, at lA. 

Ncc 9/1 I AND Terrorist Travel, supra noto I9, at 23; Mark TCrikorian, Keeping Terror 
Out: Immigration Policy and Asymmetric Warfare, 75 Nael INT. 5 (2004). 

/Michael R. Turner, Intel Bill a Good First Step in Reform but Drivers' License Reform 
Still Needed. U.S. FED. NEWS, Dec. 10, 2004; 9/11 AND TERRORIST TRAVEL, supra note 19, at 
31. 

See Tobin, supra note 31; Charlie Weaver &. Robert Ulrich, Mr. Magoo us. the Terronsts: 
America Must Bolster Us Trucking AplUude. WASH. TIMES, Aug. 6, 2002, at A17. 

See Weaver & U lrich, supra note 34. 
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Flight 77 when it hit the Pentagon.^’ Hanjour ontorod the United 
Stales on an FI student visa^* on December 8, 2000, at the 
Cincinnati/Northern Kentucky International Airport, lie stated 
that he intended to take classes at the FLS Language Center in 
Oakland, California,'*'’ However, he never went to the ELS 
Language Center.^’ Hanjour’s immigration violation commenced 
when he failed to show up for classes.'*^ Thereafter, he was in the 
country illegally.^^ On August 1, 2001, Hanjour was pulled over for 
speeding in Arlington County, Virginia.'*'' The police officer 
apparently did not know that Hanjour had violated his immigration 
status."*' Accordingly, Hanjour was issued a ticket and allowed to 
drive away.* He later paid his SlOO fine hy mail.* 

The fourth case is that of Lebanese terrorist Ziad Jarrah, the man 
believed to have been at the flight controls of United Airlines Flight 
93, which crashed in rural Pennsylvania.* Jarrah first entered the 
United States on June 27, 2000, at the Atlanta Airport on a R-2 
visa."*® Ho immediately violated his immigration status by going 
directly to the Florida Flight Training (Jenter in Venice, Florida, 
whore ho would study until January 31, 2001.^'* Ho novor applied to 
change hi.s immigration status from tourist to student.'’ He was 
therefore detainable and removable from the United States almost 
from the moment he entered the country.^" He succes.sfully avoided 
contact with state and local police for more than fourteen months. 
However, at 12:09 a.ni. on September 9, 2001, two days before the 
attack, ho was clocked at ninety miles per hour in a sixty-five miles 


Tobin, supra note 31. 

Spp. 8 U.S.C. § I I 01 (a)(lfi)(F)(i) (2000) (closmbing who ninj^ obtfiin an "FI" flout visa). 

9/1 LAND Terrorist Travel, note 19, at 23. 

Id. 

Id. 

See Turner, 5uj:?ra note 33. 

8 U.S.C. § 1227(a)(l)(Q(i): Turner, supra note 33. 

Hijacker Had Been Stopped for Sfyeeding, MTT.WAUKRR J. SENTTNET., Jan. 9. 2002, at SA. 
Hanjour produced a Florida driver’s license and was driving a van with New Jersey license 
plates. Marsha ivranes. Aid. Cops Let 9/11 Hijacker Go. N.Y. POST, Jan, 9. 2002. at 7. 

See &anes. .supra note 44 (statmg that Hanjour was just issued a SlOO ticket and 
released). 

Id. 

Id. 

See Tobin. 5upr<7 note 31 . 

See 9/1 1 AND TERRORIST TRAVEL. 5upra note 19, at 17, 

Id. 

Id. 

8 U.S.C. § l227(a)(l)(C)(i). On each of Jarrab's six subsoquont entries into tbo Unitor] 
States, INS inspectors failed to detect his illegal immigration status. 9/11 AND TERRORIST 
Travel, supra note 19. at 17. 
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por hour zone on Interstate 95 in Maryland, twelve miles south of 
the Delaware state line.” He was traveling IVom Baltimore to 
Newark, in order to rendezvous with the other members of his team 
at their staging point in New Jersey.” J'he Maryland trooper did 
not know that Jarrah had boon attending classes in violation of his 
immigration status.” The trooper also did not know that Jarrah’s 
visa had expired more than a year earlier, a second violation of 
immigration law that rendered him detainable and removable from 
the United States.” The trooper issued Jarrah a speeding ticket 
carrying a $270 fine and let him go.” The ticket would be found in 
the glove compartment of the car, left at Newark Airport two days 
later.” 

Of critical importance is the fact that all four of the hijackers who 
were slopped by local police prior lo 9/11 had violaled federal 
immigration, laws and could have been detained by the state or local 
police officers. Indeed, there were only five hijackers who were 
clearly in violation of immigration laws while in the United States — 
and four of the live were encountered by state or local police 
officers.” These were four missed opportunities of tragic dimension. 
Had information about their immigration violations been 
disseminated to state and local police through the NCIC system, the 
four terrori.st aliens could have been detained for their violations. 
Adding even greater poignancy to these missed opportunities is the 
fact that they involved three of the four terrorist pilots of 9/1 1. Had 
the police officers involved been able to detain Atta, llanjour, and 
Jarrah, these three pilots would have been out of the picture. It is 
difficult to imagine the hijackings proceeding without throe of the 
four pilots.^” JTie four traffic stops ahso offered an opportunity to 


liranes, supra note 44. 

Snell, supra note 25. Jarrah was in possession of a valid Virginia drivers license and 
wta s driving a rmitod Mitsubishi Gallant. Kranos. supra nnto 44. 

rScc9/ll ANb TERRORIST TR.WbTu .supm note 19, at 17. 

Building an Agile Intelligence Community to Fight Terrorism and Emerging Threats: 
Hearing Before the S. Comm, on Governmental Affairs, 108th Cong. 2 (2004) (statement of 
Sen. Susan M. Collins). This was also a fact that should have prevented his numerous 
reentries into the T.nited States. 7d. 

' Kranns, note 44. 

Id. 

The fifth hijacker who was illegally present in the United States — in addition to Hazmi, 
Atta, Hanjour, and Jarrah — was Satam al Suqami. See 9/11 AND TERRORIST TRAVEL, supra 
note 19, at 31—32. Suqaird overstayed his period of authorized stay on his B1 visa on May 20, 
2000. Id. Tie vvoulrl be illegally present in the l.nited States nnt.il the attack cm September 
11. 9/11 AND TERRORIST TRAVEL, supra, note 19. al 31-32. 

See 9/11 Commission Report, supra, note 31, at 238— .39 (showing photographs of the 
9/11 hijackers and labeling the pilots as such). Hazmi also trained, as a pilot and is believed 
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detain the leadership of the 9/11 terrorists. Had the police arrested 
Atta and Hazmi, the operation leader and his second-in-command 
would have boon out of the picture.*’* Again, it is difficult to imagine 
the attacks taking place with such essential members of the 9/1 1 
cohort in custody. 

Importantly, all of these transgressions were civil, not criminal, 
vwlations of the INA. Therefore, according to the view of those who 
contend that Congress has preempted state and local police from 
making arrests for civil violations of the INA, no local police officer 
would have had the authority to arrest any of these hijackers on the 
basis of his immigration violation(s). In other words, even if the 
INS had developed a program to detect such violations and report 
the names of violators to local law enforcement agencies prior to the 
9/11 attacks, the hands of local police would have been tied, and 
they would have been unable to help stop the attacks. Not only is it 
implausible to assert that Congress would have intended such a 
consequence as a policy matter, it is difficult to sustain such an 
as.sertion as a legal matter, as discussed in Part IV. 

n. Arrests of Sjispected Terrorists Listed in the. NCTC System 

Four of the hijackers were questioned by local jiolice in the most 
common of law enforcement encounters — ^the traffic stop.”^ This 
type of encounter offers a valuable opportunity to locate specific 
wanted aliens, because most police vehicles are equipped with 
laptop computers connected lo the NCIC system.'’^ Had the federal 
government possessed information regarding the hijackers’ 
immigration violations and possible terrorist connections, and had 
that information been distributed to police officers via the NCIC 
system, the terrori.st plot that claimed nearly ,8,000 lives might have 
been derailed. Since 9/11, the federal government has developed 


to have flown at least reconnaissance flights m the Washington, D.C. area. Id. at 242. 

Although he did not pilot one of the airplanes on September 11, Hazmi was identified as 
the second-in-command. Id. 

^ Bureau of Justice Statistics, U.S. Dep't of Justice, Contacts bet'atien Police and 
THE RJBLIC: FINDINGS FROM THE 2002 NATIONAL SURVEY, at iv, 6 (2005), available u.l 
htii3://www.ojp.usdoj.gov/bjs/^ub/pdf/cT)p02.pdf (estimating that 16.8 million drivers were 
stopped in 2002 by police in traffic stops). 

® See generally Press Release, Fed. Bureau of investigation. U.S. Uep’t of Justice (July 15, 
1999), available at http;//www,fbi.gov/pressrel/pressrel99/ncic2000.htm; INFO. TECHS., iNC., 
FWIM CAI.LHOX nx) COMPUTER: A.N ITT WHITEPAPEW. ON THE CHANOINCJ FACE OE TECH NOEOUY 
IN LAW ENFORCEMENT 3^, available al hLtp://\vw\v.itiusa.com/piipers/CallBox.pdf Qast 
visited Jan. 23. 2006) (discussing the use of laptops and other technology available to local 
police). 
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information that is hoinj^ dissominatod to state and local police 
o('ncer.s through NCIC. For example, NkSFRRS allows the federal 
government to determine when a high-risk alien overstays his visa 
or fails to report his address and activities after thirty days in the 
United States. The names and details of many NSEERS violators 
have been entered into the NCIC system. It is absolutely essential 
that state and local police officers have access to this information 
and that they act upon it when encountering an NSEERS violator in 
a traffic stop. If the alien is actively avoiding contact with law 
enrorcenient, this may be the only opportunity lo apprehend the 
alien before he engages in a terrorist act. 

In the first two years of its operation, the NSEERS sy.stem led to 
the identification of eleven suspected terrorists.'”* Others with 
potential involvement in terrori.sm were also li.9ted in the NCIC 
system. In addition to the identification of specific terrorists, 
NSEERS has served to deter and dLsrupt terrorist activity in the 
United States. “[T]he proposition that these programs had the 
potential to disrupt and perhaps to deter terrorist plots forming 
inside the United States after 9/11 certainly has some support. . . . 
[RJesearch demonstrates that terrorists often need to break laws in 
order to successfully complete their operations . . . NSEERS also 
led to the initiation of removal proceedings against approximately 
13,000 aliens who were found to be in violation of immigration 
laws.‘’'” There is evidence of the disruptive effect that these 
removals had on terrorist planning. As one A1 Qaeda detainee 
stated, these removals made i\l (-Jaeda operations more (hfficult.” 

C. Other Cases Involving Terrorism. 

'the details of actual cases in the wake of 9/1 1 cannot be di.scus.sed 
without revealing classified information.'*® But a hypothetical fact 
pattern suffices to illustrate the point. Eor example, suppose that a 
jiolico officer learns that a university student from a country that is 
a state .sponsor of terrorism has made several purchases of 


James R. Edwards, Jr., Astray on Amnesty. WASH. TIMES, Jan. 11. 2004, at BOS. 

9/11 AND Terrorist Travel, suj^ra note 19, at 159. 

^ Id. at 157. 

Id. at IGO. 

® 5 U.S.C. § 552(l-))(7)(A)-(B) (2000) (granting law onforcotnont agendo?; the right to 
classify certain material dne to confidentiality, possible interference with ongoing 
investigations, or potential endangerment to the life or physical safety of any individnal). 
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significant quantities of fortilizor."^ He may also learn from other 
university students Lhal the individual has not been attending 
classes. Neither of those actions constitutes a crime. However, 
from these circum.stanoes, the officer may rea.sonably suspect that 
the alien has violated the terms of his student visa.™ Ilis arrest and 
questioning of the alien, founded on the immigration violatioii but 
reflecting larger concerns about terrorist activity, would bo lawful 
and would .serve the security interests of the United States. 
Without the immigration violation, the officer would possess no 
legal basis lo make the arrest. In this type of situation, the 
authority to make the immigration arrest is a powerful tool that the 
local police officer can u.se when nece.ssary to protect the public. 

D. The Absconder Tnitiative 

There are now more than 465,000 absconders at large in the 
United States. Those aliens have had their days in immigration 
court and have disobeyed their final orders of renioval.^^ The 
absconder problem has made a mockery of the rule of law in 
immigration. Thousands of absconders have engaged in serious 
criminal activity in addition to their immigration violations.™ Many 
ahsconders have committed criminal violations of the INA.™ 


^ The milions eurrenlly JesignaLed stale spunsurs of terrorism by the U.S. Deptirlment of 
State are Tran. Libya, Sudan, Syria, North Ihorea. and Cuba. Bureau of Consular Affairs, 
LT.S. Dep't of State, Special Visa Processing Procedures — Travelers from State Sponsors of 
Terrorism (Aug. 22. 2005), http://travel.state.gov/visa/temp/iiifo/iiifo_1300.html: see also 
ETilianoof] Border Sci'urity^ nnd Visa Butr-y Reform Ai'f of 2002, Puh. L. No. 107-178, I Ifi Stat. 
543, 555 (granting the Secreiitry of State the right to name stale sponsors of terrorism based 
on specified criteria): Press Release, Hinchey Introduces Legislation to Restrict Sale of Bomb- 
Making Material (Mar. 17, 2005), available at http://www. house, gov/apps/list4)i'ess/ny22_ 
hiiichey/morenew5/031705amoiiiumnitrate.hutil (discussing a proposal to restrict the sale of 
ammonium nitrate fertilizer) . 

This would constitute a ciidl violation of iimnigratiou law, rendering the alien deportable 
under 8 U.S.C. § 1227(a)(l)(CXi) (2000). 

'' J I -Day Wisconsin Opemtion Nets 21 Fugitive Aliens. LT.S. FED. NEWS, Mar. 28, 2005: see 
also VVordReference.com, http://www.wordreference.com/definition/alien%20absconder (last 
visited Jan. 23, 2006) (defining "alien absconder” as "a fugitive remaining in the United 
States after an immigration judge has ordered tliem deported”). 

See Susan Sachs, A Nation Challenged: Deportations; U.S. Begins Crackdown on 
Muslims Who Defy Orders to Leave Country. N.Y TIMES, Apr. 2, 2002, at A5. 

See Mary Beth Sheridan, Tracking Down Immigrant Fugitives; Md. Squad Part of Get- 
Tough Effort, Wash. Post, Jan. 2, 2005, at Al. 

See State and Local Authority to Enforce Immigration Law: Evaluating a Unified 
Approach for Stopping Terrorists: Hearing hefnre the SuJx:ontrn. on, linriiigration, Border Sec. 
and Citizenship of the S. Comm, on the Judiciary. 108lh Cong. 120 (2004) (lesUmony of Kris 
\V. Kobach, Professor of Law. University of Missouri (Kansas City) School of Law) 
thereinafter Kobach Testimony!. 
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Howovor, others havo committed civil violations whoro the 
underlying immigration violation was of a civil provision and the 
refusal to obey the order of removal was not willful.^' On Docombor 
5, 2001, the Department of Justice launched the Absconder 
Initiative, which has boon continued under the Department of 
Homeland Security.^'’ 'this initiative marked the beginning of the 
process of listing absconders’ names and information in the NCIC 
system.’^ The presence of these names in the NCKl system gives 
local police the information necessary to make immigration arrests 
during the course of routine trafric stops.’* The existence of the 
Absconder Initiative is based on the premise that local police havo 
the authority to make immigration arrests — for both civil and 
criminal violations of the Immigration and Nationality Act.” 

Beginning in December 2001, absconders from nations as.sociated 
with A1 Qaeda and absconders with criminal records were 
considered “priority absconders” and were listed in the NCIC 
system first.® As of November 30, 2005, 47,433 absconders had 
been listed.*' Thousands of these fugitives have been arrested with 
the cooperation of state and local law onforcomont officers. Between 


For example, an absconder may not have resided at the address to which the removal 
order, rendered in his absence, was delivered. 

Seventh Public Hearing of the National Commis,sion on Terrorist Attacks Upon the 
United Status, Jan. 26, 2004, http://www.9- 1 I nminTnssion.gov/}inaniigs/lionT'nig7/witnnss_ 
zi^lar.hlxn (slalement of James W. Zi^lar, INS (7]umimssioiier) [hereinafter Seventh Public 
Hearing]', Kobach Testimony, supra note 74, at 120. 

' Seventh ihibiic Hearing, supra note 76. 

Clear Law Enforcement for Criminal Alien Removal Act of 2003: Hearing on H.R. 2671 
Before the Subcomtn. on Immigration, Border Sec., and Claims of the H. Comm, on the 
Judiciary, 108th Cong-. 31 (2003) (sUttemenl of Jtiraee R. Edwttrds, Jr.). 

Lisa M. Seghetti et al., Congressional Research Ser\tce (CRS) Report for 
CONGRESS: Enforcing Immigration Law: The Role of State and Local Law 
Enforcement 3 n.4, 8 (2004), available at http://:^c. state. gov/documents/organization/ 
31319.pdf. 

Immigration and Naturalization Service’s (INS) Interior Enforcement Strategy: Hearing 
Before the Siihcotntn. on Immigration, Border Sec., and Claims of the H. Gumm. on the 
Judiciary, 107th Cong. 9 (2002) (statement of Joseph R. Greene. Assistant CommT for 
Investigations, INS) [hereinafter Greene Statement]: Memorandum from the Deputy Att'y 
Gen. to INS Comm'r et al.. Guidance for Absconder Apprehension Initiative (Jan. 25. 2002). 
available at littp://iiews.findlaw.oom/hdoos/c]ocs/doj/abs(Tndr01 2502meiTi .pdf (explaining “the 
process for apprehending and interviewing the priority abscxinders” imder the fii'st phase of 
the Absconder Initiative). 

E-mail from J. Scott Blackman, ICE, to author (Dec. 14. 2005) (on file with author) 
[hereinafter Blackman E-mail] . 

Although the [Absconder Initiative] has yielded many valuable arrests with the 
cooperation of state and local law eiiforcenient, the effort has been hanistrmig by the fact 
that the entry of names into NCIC has occurred at an alarmingly slow rate. Indeed, the 
number of absconders is growing faster than the entry of absconders into NCIC. 
liobach Testimonyt supra note 74, at 120. 
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Novcrnbor 2003 and November 2005, 3,944 absconders were 
apprehended by state and local law etilbrcement olTicers utilizing 
the NCIC.“ Those arrests have resulted in the removal of many 
violent criminals from America's streets. 

Many of the absconders arc murderers. One of the most notorious 
absconders, whose immigration violations were part of a long and 
violent criminal record, was Maximiliano Silorio Esparza, arrested 
by local police in Oregon in the Summer of 2002 for rape and 
murder.®' Several absconders have become cop killers. For 
example, in March 2002, absconder Luis Alberto Come/. Con/ale/, 
killed an off-duty police officer in the Bronx.®'* Fifteen months later, 
in dune 2003, absconder Adrian Camacho killed police officer 'tony 
Zeppetella in Oceanside, California.®® If the Absconder Initiative 
had occurred years earlier, their victims might he alive today. 

The Absconder Initiative has also contributed to federal 
government efforts in the war against terrorism. As of early 2003, 
INS/ICE authorities had reported fourteen absconder cases to the 
FBI due to apparent links between the absconders and terrorist 
activity.®® 

It is hard to overstate the importance of the Alnsconder Initiative 
in restoring the rule of law in immigration. For years, aliens 
unlawfully pre.sent in the United States have di.sregarded final 
orders of removal with impunity. In 2003, the Office of the 
Inspector General at the U.S. Department of dustice reported that 
87 percent of those aliens who were not detained during their 


^ Elaokniadi E-mail, supra note 81 . 

See Jim Lynch, Suspect in AUack on Nuns is Arraigned, OREGONIAN, SepL. 5, 2002, tit 
Al: Donald L. Bartlett & dames B. Steele, Who Left the Door Open'L TIME AIag.. Sept. 20, 
2004, at 51. 

^ Alice McQuillan et al., Off Duty Officer is Slain: Stabbed to Death in Girlfriend’s 
Apartment, DATT,Y NEWS (N.Y.), Apr. 1 , 2002, at 7. 

^ See. Deadly Curisecjuences of Illegal Alien Sm.iiggh.ng: Hearing Before the Siibcurnm. on 
Immigration, Border Sec., and Claims of the H. Comm, on the Judiciary. 108th Cong. 26 
(2003) (prepared statement of Beter K. Nunez, former U.S. Att’y): dose Luis dimenez, 
Oceanside Cop’s Killer Should Die, Jurors Say; Panel Calls for Execution, Cites Brutality of 
Shooting, San Dikgo Umgn-Tk,i hunk, Dec. 1 , 2005, at NC-1 , NT-1 . 

^ 9/1 I ANT) Terrorist Travel, supra note I9, at 154. Tlio 9/l l staff report notes further 
that none of the absconders who were removed dtiring the first phase of the Absconder 
Initiative were deported under a terrorism statvite or prosecuted for terrorism-related crimes. 
Id. \^hat this statement fails to comprehend is that routine immigration violations are much 
easier to establish than terrorism-related violations. Federal immigration authorities 
typjically take tbe path of least resistance w'beii it is determined that the best course of action 
with a suspected lerronsl is to remov-’e him to his country of origin. Consecpiently, one cannot 
deduce from the fact that an alien is removed on a violation unrelated to terrorism that the 
alien w'as not, in fact, a terrorist. 
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rcrnoval procoodings ignored their final orders of removal and 
absconded.*^ The Absconder Tnitiative has demonstrated promising 
results in tracking down the hundreds of thousands of fugitives who 
make a mockery of the immigration court system. For the first 
time, the United States is apprehending absconding aliens in 
significant 7iumbers. d'his progress would be impo.s.sible without the 
assistance of state and local police in making immigration arrests. 

E. Violent Gangs 

On March 14, 2005, ICE announced 103 coordinated immigration 
arrests that had occurred during the preceding weeks in what was 
termed “Operation Community Shield.”** The arrested aliens wore 
members of the Mara Salvatrucha 13 (MS- 13) gang, a particularly 
violent criminal organization involved in drug trafficking, arms 
smuggling, human smuggling, and iiiter-gaug violence.®^ The MS- 
13 gang originated in Los Angeles, with a large proportion of its 
members being natives of El Salvador who entered the United 
States in the 1980s.*’“ The gang now has more than 10,000 members 
in the United States and operates in at least 33 states.'®' The 
majority of MS- 13 members are illegal aliens.®®^ All of the Operation 
Coiiimuiiity Shield arrests were for immigration violations, many of 
which wore civil violations of the INA."* Nevertheless, 
approximately half of the arrested gang members had prior arrests 
or convictions for violent crimes, including murder, weapons 
charges, and aggravated ar.son.'’*' 


See Office of the Inspector Gen., U.S. Dep’t of -Justice, The Immiceation and 
Naturalization Service’s Removal of Aliens Issltsd Final Orders, Rep. No. 1-2003-004, 
at ii (2003), available at hup://www.usdoj.gov/oig/reports/INS/e0304/final.pdf. 

Press Release, U.S. Irmidgration and Customs Enforcement, ICE Lauiiclies Operation 
CornmuTiity Shinld with tho Arrest of 103 Mfl-13 Gong Momhors in Six U.S. Cities (Mnr. 14, 
2005), available. a I, hi Ip //w vvw.iLie.gov/grtiphics/news/newsreleases/iircrh.ive/miir05 .him 
[hereinafter Community Shield Arrests] . 

^ See id. 

^ See Gary Gately, Indictments in Maryland Single Out MS-IS Gang, N.Y TIMES, Aug. 2G, 
2005, at A12. 

Alien Gang Removal Act of 200C): Hearing on H.R. 2933 Before, the Suhcomin. on 
Immigration, Border Sec., and Claims of the H. Comm, on the Judiciary. 109th Cong. 11 
(2005) (prepared statement of iiris W. Kobach, Professor of Law, University of Missouri 
(Kansas City) School of Law) [hereinafter Kobach Prepared Statement]; FBI Announces 
Coordinated Law Enforcement Action Against Gangs, U.S. FED. NEWS (Sept. 8, 2005). 

^ Commu nity Shield Arrests, supra note 88. 

Id. (noting the eriininal anrl administrative immigi’ation ohargos in many of the arrests): 
Kobach Prepared Statement, supra note 91, at 13. 

^ Community Shield Arrests, supra note 88. 
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Operation Community Shield continued after these initial 103 
arrests. In May 2005, it expanded to encomisass other violent gangs 
with a high proportion of illegal alien momborship, including the 
18th Street Gang, Surenos 13, Pelones 13, the Latin Kings, and 
others.^^ Operation Community Shield also expanded to other 
cities, including tho.se far from any national border, such as Omaha, 
Nebraska.^'’ By the end of October 2005, Operation Community 
Shield had resulted in the arrest of more than 1,600 gang members 
and associatos.^^ 

These arrests were the result of coordinated efforts between TCR 
and local law onforcemont. Local police officers and departments 
reported the names of suspected gang members to ICK, which then 
ran the lists of gang members against federal immigration 
databases to determine the immigration .statuses of the individuals 
in question.^'* The arrestees were all present in the United States 
illegally. All were arrested for immigration offenses, rather than for 
criminal gang activity. Some had committed criminal violations of 
the INA, while others had committed civil violations. ICK took the 
load in making the arrests, but state and local law enforcement 
cooperated and particijiated in the operation. What is painfully 
clear from Operation Community Shield is that the federal 
government needed the help of local law enforcement to obtain the 
names of gang members, and the local police departments needed 
the help of ICE to verify the illegal alien status of the gang 
members. The immigration violations served as a valuable tool to 
remove violent criminals from the streets. 

F. Tnterc.eption of Alien Snijiggling 

In recent years, the country has witnes.sed many horrific deaths 
as a consequence of alien smuggling.” Victims of the trade have 
died from exposure in the desert, from heat and suffocation in 


Tom ford. lUegai and in Gang? Prepare to Go Pome, MINNE.IPOLIS-ST. RTUL STAR 
Trib., Nov, 4, 2005; U.S. Immigration and Customs Enforcement, ^ews Release: Omaha ICE 
Apprehends 47 Gang Members, Associates as Part of Operation Community Shield (Nov, 25, 
2005), available at h.ttp://www.ice.gov/grtiphics/iievvs/newsreletises/ai'licles/0D1125umtLh.tL. him 
[hereinafter ICE, News Release]; U.S. Immigration and Customs Enforcement, Fact Sheet: 
Operation Community Shield (Aug. 1, 2005). available at http://w'ww,ice,gov/graphics/nevvs 
/factsheets/opshield031405.htm [hereinafter Community Shield Fact Sheet], 

^ See ICE, News Release, supra note 95. 

See ICE, News Release, supra note 95. 

^ See Community Shield Fatrt Sheet, .s?/pranote 95. 

See, e.g.. Ginger Thompson & Stindrti Ochoa, By u. Back Door to the U.S.: A Migrani’s 
Grim Sea Voyage, N.Y. TIMES, Jvme 13,. 2004, at 1. 
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railroad cars, and in highway accidents in ovorloadod and unsafe 
vehicles. Tt is often the case that smuggling activities become 
evident far from the border, where the only law enforcement officers 
likely to ob.3erve them are .state or local police. Smuggling will not 
decrease unless and until enforcement capacity increases. State 
and local police have provided a critical boost to federal enforcement 
activities and will continue to play a decisive role in efforts to 
curtail immigrant smuggling. 

Cases of immigrant smuggling arrests made by alert state and 
local police officers abound. To mention but a few recent examples, 
in December 2004, officers in El Paso, Texas arrested two alleged 
smugglers who had tran.sported twenty-six illegal aliens into the 
United States from Costa Rica and Guatemala. In October 2003, 
local police officers .stopped a Ford Crown Victoria near San Diego 
after a high speed chase. The sedan had ten suspected illegal 
immigrants inside. The officers turned them over to the Border 
Patrol. One of the deadliest and most notorious cases occurred in 
May 200.3, when sheriffs deputies near Victoria. Texas discovered 
an abandoned trailer filled with illegal immigrants, nineteen of 
whom died due to the suffocating heat in the closed container. 

Immigrant smuggling cases often involve local police officers 
developing probable cause to believe that immigration violations 
have occurred. The textbook case occurs when a police officer pulls 
over a vehicle for a traffic infraction, only to discover that the 
vehicle is dangerously packed with passengers whose demeanor 
generates suspicion.’”^ Indeed, one of the Tenth Gircuit cases 
discussed below' involving inherent arrest authority possessed by 
state and local law enforcement officer.s concerned precisely that 


Daniel Boruiida, Two Arrested After Immigrants Found, ElPASO TIMES, Dec. 4, 2004, at 
IR. 

Mark Arnor, Deputy Stops DHrerless Car Loaded with Penph', SAN DIEGO UNTON-TRTR., 
Oct. 22. 2003. at B3. 

Id. 

Id. The Border Patrol is a part of the unified border agency that protects the points of 
entry into the United States from illegal entry, ten’orism, and other illegal activnty. 
United Slates CiLsloras and Border Protection, http://www.cbp.gov (last visited SepL. 26, 
2005). 

Driver Urged to Free Immigrants, Jury Told, TULSA WORLD, Dec. 4, 2004, at A5; T.A. 
Badger, 18 Illegal Immigrants Die in Sweltering Truck Trailer, N.Y. SUN, May 15, 2003, at 2. 

See, e.g.. United States v. Favela-Favela, 41 F. App’x 185, 187 (10th Cir. 2002) 
(iiivoKdng the discxivery of illegal aliens dne to a traffic stop for violating the state’s seatbelt 
law); United States v. Vasquez, 298 F.3d 364 (6Lh Cir. 2002) (upholding an arrest that 
followed a traffic stop made due to suspicious actions of the driver), cert, denied. 537 U.S. 
1024 (2002). 
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106 

scenario. 

G. Section 287(g) Authority 

This Article discusses the legal basis for the inherent arrest 
authority posses.se(l by state and l(>c:al police. It is simply the power 
to arrest an illegal alien who is removable, detain the alien 
temporarily, and then transfer the alien to the custody of ICE. This 
arrest authority must be distinguished from the broader 287(g) 
authority that may be delegated to state and local law enforcement 
agencies through a formal Memorandum of Understanding (MOU). 
Such 287(g) authority includes not only the power to arre.st, but also 
the power to investigate immigration violations, the power to collect 
evidence and assemble an immigration case for prosecution or 
removal, the power to take custody of aliens on behalf of the federal 
government, and other general powers involved in the enforcement 
of immigration laws. I’hc mechanism to delegate such authority 
and effectively deputize members of state or local law enforcement 
agencies to perform such “function[sl of an immigration officer” was 
created by Congress in the Illegal Immigration Reform and 
Immigrant Responsibility Act of 1996, which added subdivision (g) 
to .section 287 of the Immigration and Nationality Act:'“^ 

[T]he Attorney General may enter into a written agreement 
with a State, or any political subdivision of a State, pursuant 
to w'hich an officer or employee of the State or subdivision, 
who IS determined by the Attorney General to be qualified to 
perform a function of an immigration officer in relation to the 
investigation, apprehension, or detention of aliens in the 
United States (including the tran.sportatioii of such aliens 
across State lines to detention centers), may carry out such 
function at the expen.se of the State or political subdivision 
and to the extent consistent with State and local law.'*’* 
Importantly, Congress recognized that the broad 287(g) 
enforcement authority differed from the narrower inherent arrest 
authority already possessed by state and local law enforcement 


Favelo-Favela, 41 F. App’x at 187, 191. See infra Part IV.G (discussing the basis for the 
authority of state and local police to arrest individuals for \dolations of federal immigration 
laws). 

See Illegal Immigration Reform and Immigrant Responsibility Act of 199G, Pub. L. No. 
104-208, §§ 1(a), 133, 110 StaL 3009-346, 3009-563 (coLUfied as amended in scattered secUons 
of 8 U.S.C.). 

“ 8 LI.S.O. § 1.3.57(g)(1) (2000). 
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officers. In accordance with this distinction, Congress expressly 
recognized that .such inherent arrest authority was not displaced by 
the now possibility that local police might be deputized to perform 
all of the functions of immigration officers: 

Nothing 111 this subsection shall be construed to recpiire an 
agreement under this subsection in order for any officer or 
employee of a State or political .subdivision of a State — (A) to 
communicate with the Attorney General regarding the 
immigration status of any individual, including reporting 
knowledge that a particular alien is not lawfully present in 
the United States; or (B) otherwise to cooperate with the 
Attorney General in the identification, apprehension, 
detention, or removal of aliens not lawfully present in the 
United States.'” 

Section t!S7(g) stands as an invitation for state and local 
governments to contract with federal immigration authorities to 
exercise powers extending well beyond their inherent power to 
arrest. 

To date, two states — Florida and Alabama — ^have accepted this 
invitation. The Florida MOU became effective on July 7, 2002."" 
Under that agreement, thirty-five Florida law enforcement officers 
were trained and delegated specific immigration enforcement 
powers, including the power to interrogate, the power to collect 
evidence, and the power to conduct broad immigration 
investigations."' The officers undertook six weeks of immigration 
enforcement training and were assigned to .seven regional domestic 
security task forces."^ Several law enforcement agencies in Florida 
each have one officer deputized under the program. In the first 
year of the program in Florida, state and local police officers made 
165 immigration arrests, including the bust of a phony document 
production ring in the Naples area."" 


id. § 1367(g)(10). 

Jeff Sessions & Cynthia Hayden, The Growing Role for State & Local Law Enforcement 
in the Realm of Tmmigradnn Law, 16 Stan. T>. & Pol’Y Rkv. 623, 316 (2005). 

The Florida MOU itself is considered a law-onforcoinent sensitive dotTuinent and is not a 
matter of public record. However, the outlines of enforcement powers delegated are evident 
in the public exercise of such powers, as described in the press. See, e.g., Tanya Weinberg. 1 
Year, 35 Agents, 165 Arrests; FDLE: State’s Example has Inspired National Expansion, FORT 
Lauderdale Sun-Sentinel, Aug. 2, 2003, at IB (discussing and describing Florida's pilot 

program in anforcing iminigratinn law). 

Id. 

Id. 

id. 
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The Alabama MOU was signed on September 10, :^003."^ Under 
the agreement, twenty-one Alabama state troopers undertook live 
weeks of immigration enforcement training.'*'’ ICE also agreed to 
send at least three additional federal supervisory immigration 
agents to the state."’ The first class of twenty-one troopers 
graduated in October 2003."* In addition to procedures of 
investigation, the state officers were trained in using national 
immigration databases, the details of immigration law, and .specific 
document requirements for illegal aliens."’ By the end of July 
2005, the Alabama troopers vested with 287(g) authority had made 
approximately 200 immigration arrests, including 44 cases resulting 
in federal prosecution.'"’ In Eebriiary 2005, the Depart, ment of 
Homeland Security announced that a second class of twenty-five 
.Alabama .state troopers would receive the same training.'*' The 
authority conveyed by section 287(g) is not limited to states. 
Counties in California have also negotiated section 287(g) MOUs 
with the Department of Homeland Security."* 

'I’he distinction between the inherent arrest authority pos.ses.sed 
by the states and the much broader immigration enforcement 
authority conveyed hy section 287(g) is one that has been lo.st on 
some commentators. As one student comment indignantly asserted: 
“d’he I.NS clearly did not believe Klorida bad any ‘inberent 
authority;’ otherwise, it would not have entered into an MOU only 
one month after Ashcroft’s announcement.”'*’ ’fhe author of the 
comment cither did not bother to explore the difference in scope 
between inherent arrest authority and the 287(g) authority 
embodied in the Florida MOU, or did not understand that a 


Sessions & Hayden, so-pra note 110, at 346. 

Troopers Graduate Program, MONTGOMERY ADVERTISER, Oct. 15, 2003, at A8. 

Id. 

11" Id. 

1'*^ Press Release. Office of Sen. Jeff Sessions. Sessions Calls for Expansion of Federal 
Immigration Enforcement Training in Alabama (Feb. 21. 2005), available at 

http ://www , sessions .senate , gov/press .htm. 

1^ Mary Orndorff, Roger's Urges Afore Trooper Immigration Training: Tells Congress 200 
Arrests Prove Program Successful, BIRMINGHAM NEWS, July 28. 2005, tib 6C. 

i"i Press Release, OHice of Sen. Jeff Sessions, supra note 1 19. 

See The 2S7(g) Program: Ensuring the Integrity of America's Border Security System 
through Federal-State Partnerships: Hearing Before the Suheomm. on Afanagement, 
Integration, and Oversight of the II. Comm, on Homeland Sec., 109th Cong. (July 27, 2005) 
(testiinmiy of Rris W. Kobacli. Pi'ofessor of Tiaw, Ibiiversity of Missouri (Kansas City) Sclionl 
of Law), available at hilp://homeland.huuse.gov7riles/TeslimonyKobach.xidr (discussing 
interest eiqiressed by two California counties in section 287(g) MOU programs). 

Kebiawi, aupra note 14, at 840-41. 
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difference exists. Somewhat less excusably, two articles by law 
professors similarly failed to make this distinction. 

III. Tilt: I Ni I t;iiii:.vrAi<Jtt:s'r Authority Posstissiti) liv 'rut: S tatus 

In assessinf^ the authority of local police to make immigration 
arrests, the initial question is whether the states have inherent 
power to make arrests for violations of federal law. That is, may 
state police, exercising state law authority only, make arrests for 
violations of federal law. or do they possess the power to make such 
arrests only if they are exorcising delegated federal power? The 
answer to this question is plainly the former. 

The source of this authority flows from the states’ status as 
sovereign governments possessing all residual jiowers not abridged 
or superseded by the U.S. Constitution. The source of the state 
governments’ power is entirely independenl of the U.S. 
Constitution.*"" Moreover, the enumerated powers doctrine that 
constrains the powers of the federal government does not so 
constrain the powers of the states. Rather, the states possess broad 
“police powers,” which need not be specifically enumeraled. Police 
powers are “an exercise of the sovereign right of the Government to 
protect the lives, health, morals, comfort and general welfare of the 
people.”'"^ Essentially, states may take any action to protect these 
interests (consistent with their own constitutions and laws) unless 
there exists a prohibition in the U.S. Constitution or such action has 
been preempted by federal law.'*** 

It IS well established that the authority of state police to make 
arrests for violations of federal law is not limited to situations in 
which state officers arc exercising power delegated by the federal 
government to the states. Rather, it is a general and inherent 


■.See id. at 840 ("Florida bad do autbority outside the MOII to Tnake imiDigration 
arrests.”). 

See Fham, supra note 14, at 970-71 (discvissing Florida s attempt to limit their officers’ 
'"warrantless arrests” to ‘‘counter-terrorism and domestic security goals”); see also Wishnie, 
supra note 1-1, at 109o ("Were the .Attorney General and OTiC oorrect tbat state and local 
police ijussess the 'inherent authority’ to enforce all immigration laws, . . . Congress need not 
have . . . created emergency and nonemergency procedures for the Attorney General to 
authorize state and local immigration enforcement 

See Stvu'ges v, Crowninshield, 17 U.S. (4 Wheat,) 122. 193 (1819) (finding “powers 
proceed, not from the people of America, but from the people of the several states; and 
remain, after tbe adoption of tbe constitution . wbat they' were before”). 

Manigault V. Springs, 199 11.8.478,480 (1905). 

See Erwin Cheaierinsky. Constitutional Law: Principles and Policies 282-83 
(1997). 
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aulhoriby based on the fact that the states retain their sovereignty 
in the U.S. constitutional I'rarnework. The states’ arrest authority is 
derived from the basic power of one sovereign to assist another 
sovereign. 'This is the same inherent authority that is exerci.sed 
whenever a state law enforcement officer witnesses a federal crime 
being committed and makes an arre.st. ’that officer is not acting 
pursuant to delegated federal power. Rather, he is exercising the 
inherentpower of his stale lo assist another .sovereign. 

There is abundant case law on this point. Even though Congress 
has never authorized state police officers to make arrest for federal 
offenses without an arrest warrant, such arrests occur routinely. 
I'urther, the Supreme Court has recognized that state law controls 
the validity of such an arrest. As the Court concluded in United 
States V. Di Re, 

No act of Congress lays down a general federal rule for arrest 
without warrant for federal offenses. None purports to 
supersede state law. And none applies to this arrest which, 
while for a federal offense, was made by a state officer 
accompanied by federal officers who had no power of arrest. 
Therefore the New York statute provides the standard by 
which this arrest must stand or fall.'"’ 

The Court’s conclusion rests on the assumption that state officers 
pos.ses.s the inherent authority to make warrantle.ss arre.sts of 
individuals who have committed federal offenses. The same 
assumption guided the Supreme Court in Miller v. United States, a 
case concerning an arrest fir federal offen.ses by an officer of the 
District of Columbia.'^" No delegation of federal arrest authority 
was necessary; “[b]y like reasoning the validity of the arrest . . . 
[was] to he determined by reference to the law of the District of 
Columbia.”'^' As the Seventh Circuit explained in United Stales c. 
Janik, “fstatel officers have implicit authority to make federal 
arrests.”'"^ Accordingly, they may initiate an arrest on the basis of 
probable cause to believe that an individual has committed a federal 
offemse.'"’ 

The Ninth and Tenth Circuits have reached the same conclusion 
in the immigration context specifically. In Gonzales v. City of 


332 U.S. 581, 591 (1948). 

357 U.S. 301, 30,3-05 (1958). 
/d. nt305U)6. 


L.mLetl SltiLes v. Janik, 723 F.2d 537, 548 (7lh Cir. 1983). 
Id. 
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Peoria, the Ninth Circuit opined with rc.spcct to immigration arrests 
that “[t]he general rule is that local police are not precluded from 
enforcing federal statuto.s.”'^"* The Tenth Circuit has reviewed this 
question on several occa,3ions, concluding squarely in 1984 that “|a| 
state trooper has general investigatory authority to inquire into 
possible immigration violations.”'^' As the 'tenth Circuit 
characterized this arrest power in 1999, there is a “preexisting 
general authority of state or local police onicers to investigate and 
make arrests for violations of federal law, including immigration 
laws.”'^' And again in 2001, the Tenth Circuit reiterated that “state 
and local police officers [have] implicit authority within their 
respective jurisdictions ‘to inve.stigate and make arrests for 
violations of federal law, including immigration laws.’”'” None of 
the.se Tenth Circuit holdings drew any di.stiuctiou between criminal 
violations of the INA and civil provisions that render an alien 
deportable. Indeed, in all of the ca.ses, the officers involved inquired 
generally into possible immigration violations, often arresting 
without certainty as to whether the aliens’ immigration violations 
wore of a civil or criminal nature.'” Rather, the court described an 
inherent arre.st authority that extends generally to all immigration 
violations, 

IV. The Absence of Congressional Preemption 

A. The Framework of Preemption Analysis 

Having established that this inherent state arrest authority 
exists, the second question is whether such authority has been 
preempted by Congress. In conducting a preemption analysis, 
courts mu.st look for (1) express preemption by congressional 
statement, (2) field preemption where the federal regulatory scheme 
IS “.so pervasive as to make reasonable the inference that Congress 
left no room for the States to supplement it,” or (3) conflict 
preemption, whore compliance with both state and federal law is 
impossible or state law prevents the accomplishment of 


134 rj22 j-\2d 468, 474 (9th Cir. 1983) (citations omitted). 

United States at Salinas-Calderon, 728 F.2d 1298, 1301 n.3 (10th Cir. 1984). 

United States v. Yasquez-Alvarez, 17G F.dd 1294, 1295 (10th Cir. 1999). 

United States v. Suntima-Gfirda, 264 F.3f] 1188, 1194 (lOth Cir. 2001) (quoting- 
Vasquez-Alvarez. 176 F.3d at 1295). 

.See in/ra Fart IV.D-C. 
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conjirossional objoctivos.'^" In all throo categories, manifest 
congre-ssional intent must be demonstrated for preemption to exist. 
Every preemption inquiry must “startQ with the assumption that 
the bi.storic police powers of the States |arej not to be .super.seded 
by . . . Federal Act unless that [is] the clear and manifest purpose of 
Congress.”''*” 'fhe Supreme Court has con.si.stently reiterated that 
‘“[tlhc purpose of Congress is the ultimate touchstone”’ of 
preemption analysis.’”' 

Moreover, in the context of state arrests for violations of federal 
law, there is a particularly strong presumption against preemption. 
Normal preemption cases involve: (1) state legislation (2) that is at 
odds with federal purposes or statutes. However, .state arrests for 
violations of federal law involve: (1) state executive action (2) that is 
intended to assist the federal government in the enforcement of 
federal law. The starting presumption must be that the federal 
government did not intend to deny itself any assistance that the 
states might offer. This presumption was articulated in 1928 by 
kSecond Circuit Judge Learned Hand, who staled that “it would be 
unreasonable to suppose that [the federal government’s] purpose 
was to deny itself any help that the states may allow.”''"' 

B. Congressional Actions Evincing an Intent to Preserve Inimrent 
State Arrest Authority 

Congress has repeatedly legislated in ways that indicate a 
recognition of the slates’ inherent arrest authority and an intent not 
to preempt that authority. Five examples of congressional action in 
this regard are particularly salient. First, in 1996 Congress 
expressly put to rest any suspicion that it did not welcome state 
assistance in making immigration arrests. Congress added section 
287(g) to the INA,'”” described above in Part 11 . G, providing for the 
establishment of written agreements with state law enforcement 
agencies to convoy federal immigration onforcomenl; functions to 
such agencies. In doing so. Congress reiterated its understanding 


See Gade v. Nall Solid Wtiwies Mgml. Asf^’n, 505 U.S. 88, 98 (1992) (pluralily opinion) 
(qcioiing Fidelity Fed. Sav. & Loan Ass'n v. De ia Cuesxa, 458 U.S. 141, 153 (1982)). 

Cipolione v. Liggett Gixiup, Inc., 505 U.S. 504, 516 (1992) (alteration in original) 
(quoLiiig Rice v. Santa Fe Ele^-ator Corp., 331 U.S. 218, 230 (1947)). 

Malone v. White Motor Corp., 435 U.S. 497, 504 (1978) (quoting Retail Clerks v. 
Schermerhorn, 375 U.S. 96, 103 (1963)). 

Marsh v. United Stales. 29 F.2d 172, 174 (2d Cir. 1928). 

See discussion supra Fart 11. G . 
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that states and localities may make immigration arrests regardless 
of whether a 287(g) agreement exists. Congress staled that a (brnial 
agreement is not necessary for 

any officer or employee of a State or political subdivision of a 
State ... to communicate with the Attorney General 
regarding the immigration status of any individual, 
including reporting knowledge that a particular alien is not 
lawfully present in the United States; or . . . otherwise to 
cooperate with the Attorney General in the identification, 
apprehension, detention, or removal of aliens not lawfully 
present in the United States.'"^'' 

Second, in 1996 Congres.s anticipated that state and local law 
enforcement agencies would be apprehending and, at the request of 
federal immigration authorities, detaining illegal aliens. 
Accordingly, in 8 U.S.G. § 1 l()3(a)(9). Congress authorized the 
Attorney General to make payments to states for the detention of 
illegal aliens in non-federal facilities.”' And in 8 U.S.G. § 1103(c), 
Congress authorized the Commissioner of the INS to enter into any 
“cooperative agreements with State and local law enforcement 
agencies for the purqjose of assisting in the enforcement of the 
immigration laws.””° This was not a provision that delegated 
federal enforcement powers, as section 287(g) did. Rather it served 
to provide compensation to states that assisted the federal 
government by arresting, transporting, and detaining illegal aliens. 
The federal government has used this provision to enter into 
hundreds of memoranda of agreement with .state and local law 
enforcement agencies, stipulating the amount of money to be paid to 
such agencies when they traiusport and detain illegal aliens. 

Third, in 1994 Congress began appropriating funds for the 
creation of the Law Enforcenient Support Center (LESC) in 
Williston, Vermont, which serves as an INS point of contact with 
local police officers who apprehend illegal aliens.”'’ The purpo.se of 
the LESC is expressly that of communicating with local law 


“ 8U.S.C. § l.357(g)(IO) (2000). 

“ Id. § 1103(u)(9)(A). 

““ Id. § 1103(c). 

The LhSC was created, in order to help local and state law enforcement agencies in 
ascertai nin g the immigration status of possible felons. In its first year, it receh’ed nearly 
15,000 inquiries from its pilot state. Sup Dppcirtmp.nts of GonuriPTCP, JusticR, anti Statu, thp 
Judiciary, and Related Agencies Approprialions for 1997: Hearings Before a Siihcarnrri. of the 
H. Comm, on Appropriations. 104th Cong. 1140 (1906) (testimony of Dons Meissner, INS 
Comm'r). 





144 


KOBACH (FINAL2) .DOC 


2/22/2006 11:01:05 AM 


204 Albany Law Review [Vol. 69 

cnforcomont officers who make immigration arrests: 

The primary mission of the LESC is to support other law 
enforcement agencies by helping them determine if a person 
they have contact with, or have in custody, is an illegal, 
criminal, or fugitive alien. The LESC provides a 24/7 link 
between Federal, state, and local officers and the databases 
maintained by the INS.'^* 

The existence of the LESC is predicated on the assumption that 
state and local police will he making immigration arrests: 

When a law-enforcement officer arrests an alien, LESC 
personnel are able to provide him or her with vital 
information and guidance, and if necessary, place the officer 
in contact with an []ICE immigration officer in the field. The 
partner.ship.s fostered by the LESC increase public .safety. 
Every day, they result in the apprehension of individuals 
who are unlawfully present in the United States, many of 
who have committed a crime and pose a threat to the local 
community or our Nation.'*^ 

'the number of LESC responses to inquiries from .state and local 
police officers has boon increasing steadily year after year. In FY 
2005, the T.ESC re.sponded to a staggering 504,678 calls from state 
and local law enforcement officers.'* Put differently, that is an 
average of 1 ,383 calls per day. 

Fourth, in 1998, as part of the FY 1999 INS appropriation. 
Congress e.stablished forty-five “Quick l4espon.se 'ream.s” (QK,T.s) for 
the express purpose of responding to immigration arrests made by 
state and local police officers, 'fwo years later, in the lY 2001 


Laiv Enforcement: Are Federal, State, and Local Agencies Working Together Effectively^: 
Joint Hearing Before the Suheomms. on Criminal Justice, Drug Policy and Human Resources; 
Government Efficiency, Financial Management and Intergovernmental Relations, and 
NaHnnal Security, Vef.eraius Affmrs and Internntiniial Relations of the H. Comm, on 
Guvernmenl Reform, 10'7lh Cong. 97 (2001) (tesUmony of Joseph R. Greene, Aeting Depuby 
Executive Associate Comm’r for Reid Operations. IKS). 

Department of Homeland Security Transition: Bureau of immigration and Customs 
Enforcement: Ueaiing Before the Subcomm. on Immigration, Border Sec., and Claims of the H. 
Comm, on the Judiciary, 108th Cong. 12 (2003) (prepared statement of Asa Hutchinson, 
Under Secy for Border tind Transfi. Sec., Deii’t of Homeland See.) [horeinttfler DHS 
Transition Hearing] . 

E-mail from Mark Kahanic, LESC Officer, Williston, VT, to author (Dec. 5. 2005) (on file 
with author). In FY 2004, the LESC responded to 458,711 inquiries from state and local law 
enforcement agencies. Id. In 2003, DIIS Under Secretary Asa Hutchinson reported that ‘'[i]n 
EY 2002, the TiESC received 426,895 law-enforcement inquiries. These included 309. 189 from 
stale and lowd law enforcement, 24,646 inquiries regarding foreign nationals seeliing lo 
purchase firearms, and 24.646 investigative inquiries.” DHS Transition Hearing, supra note 
149, at 12. 
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budget, Congress was spending $11 million annually on the QRTs.''^’ 
In .some areas, immigration arrests increased by more than 500 
percent.'^ Approximately 200 federal immigration officers staffed 
the 45 OR'rs that were spread across the United States. Statistics 
from the first quarter of FY 2001 reveal the huge number of arrests 
by local police to which the QRTs were re.sponding. During that 
three-month period, state and local police requested the assistance 
of the QRTs 2,5152 times. The QRTs responded to over ninety 
percent of these requests, and responded in loss than throe hours 
ninety-eight percent of the time.'^' Tn total. QRT officers made 
2,24G administrative arrests leading to removal (a civil 
proceeding). A much smaller portion of the aliens, 171, faced 
criminal prosecution — for crimes such as alien smuggling, document 
fraud, and illegal entry. These statistics illustrate the extent to 
which ICE relies on immigration arrests by state and local law 
enforcement officers. As Under Secretary of Homeland Security 
Asa Hutchinson reported to Congress in May 2003: 

Another way in which fjlCE continues to respond to the 
needs of the law enforcement community is through (Juick 
Response Teams (QRTs), which have been established across 
the United States. There are GICE Special Agents with 
immigration expertise and Deportation Officers assigned to 
QRTs. Their primary duty is to work directly with state and 
local enforcement officers to take into custody and remove 
illegal aliens who have been arrested for violating state or 
local laws or who are found to be illegally in the U.S.'® 

Plainly, the existence and expansion of the QRTs evinces a clear 
congressional intent to continue cooperating wdth state and local 
police officers who encounter and arrest illegal aliens in the course 


INS and idle ExeciiUie Office fur ImrnigraUun Reuieiv: Hearing Before the Subcuin rn. on 
Immigration and Claims of the H. Comm, on the Judiciary. 107th Cong. 10 (2001) (prepared 
statement of Kevin D. Rooney, Acting INS Comm'r) Piereinafter INS Hearing] . 

Deborah Frazier, INS Arrests in Region up 500%, ROCIT^^ MOUNTAIN NEWS (Denver, 
Colo.), Jan. 22, 2001, at lA; see also Micliael Riley & Mike Soraghan, INS S<>t tn Join 
Homeland Security. DENVER POST, Mar. 2. 2003. at B4 (reporting that '‘[t]he ntimber of INS 
arrests has been rising steadily since 1999. the year the agency set up Quick Response 
Teams”), 

Greene Statement, .supra note 80, at 8. 

INS Hearing, .supra note 151, at 10. 

1'' Id. 


Id. 

DHS Transition Hearing, .supra note 149, at 12. 
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of thoir normal law onforcomont dutios.'"'’ A Congress that was 
intent on displacing local arrest authority certainly would not 
continue to appropriate funds for the purpose of facilitating, 
responding to, and benefiting from that arrest authority. 

Fifth, in 1996 Congress took stops to discourage those state and 
local law enforcement agencies that might .seek to withhold their 
cooperation in making immigration arrests. In 1979, the City of Los 
Angeles had become the first major American city to adopt a so- 
called “sanctuary policy.” Special Order 40 barred I^s Angelos 
police olTicers from asking individuals about their immigration 
status and from convoying such information to the federal 
government.'''' In 1989, New York City enacted a similar policy by 
mayoral decree.'''" Congress, concerned that such policies might 
proliferate, enacted two .separate provi.sions designed to .smooth the 
way for closer cooperation with state and local law enforcement, 
while preventing future sanctuary policies.'”” Under 8 U.S.C. § 
1373, enacted in part under the Illegal Immigration Reform and 
Immigrant Re.sponsibility Act of 1996,'“ and 8 U.S.C. § 1644, part of 


Many of these encounters with illejjal tiliens otvur during routine irtifQc stops. For 
example, in May 2001. a Ceorgia state patrolman stopped a van that was heading south on 
Interstate 75 for a traffic violation. The patrolman encountered eleven indi'viduals that he 
suspected w'ere illegal aliens. lie detained the occupants of the vehicle, contacted the INS, 
and trnnsforrnrl them to INS custody whon tho QRT nrnvorl. Triiffi,r. Stop on Ni’ts II 

Illegal Aliens, CHATTANOOGA TIMES FREE PRESS, May 4, 2001, at B3. The same patrolman 
had arresred a total of 151 illegal aliens during the previous year. Pat Mahony, INS Office 
Opens Permanent Headquarters in Dalton, CHATTANOOGA TIMES FREE PRESS, Apr. 27, 2001, 
at D3. 

161 ciiief of Police of the L.A. Police Dep’t, Special Order No. 10 (Nov. 27, 

1979), available at hUp://lieepstiLff.homeslead.eom/Spec40orig.htnil. The specific text of 
Special Order 40 states: dUlndocumented ahen status in itself is not a matter for police 
action, it is, therefore, incumbent upon all employees of this Department to make a personal 
commitment ro equal enforcement of the law and service to the public, regardless of alien 
status.’ Id. Special Order dO further provides that LAPD officers may not ‘‘initiate police 
aiThimi with tho ohjoctivo of rlisoovoring tho alien status of a person,” nor may they “arrest [or] 
buok a person for [illegal entry into ihe United SlaLes].' Id.; see also Patrick McGreevy, 
LAPD Passes on Immigration; Commission Spurns Request for Increased Involvement in 
Handling Illegals, DALY NEWS OF L.A., dune 25. 1997 (highlighting the LAPD’s limited 
involvement in enforcing immigration laws). 

Eankim Kalra &. Ilsin Yu-Yu. Immigration in Global Cities: A Comparative Study of 
New York and Toronto tis Immigrant Cities 9 (Dec. 2003) (unpublished Masters thesis. 
University of Michigan), available at http://sitemaker.umich.edu/bankimportfolio/files/ 
comparative_analysis ,pdf. 

See generally CHminal Aliens in the United States: Hearings Before the Permanent 
Subcomm. on Investigations of the S. Comm, on Governmental Affairs. 103d Cong. 22, 23 
(1993) (Staff Statement of the Permanent Subcoinm on Investigations). 

§ I 373 roads as follows: 

(a) In general. Notwithstanding any other provision of Federal. State, or local law. a 

Federal. State, or local government entity or official may not prohibit, or in any way 
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the Personal Responsibility and Work Opportunity Reconciliation 
Act of 1996,’“ Congress expressly barred federal, stale, and local 
entities from preventing their officials from exchanging information 
with federal immigration authorities regarding the immigration 
status or citizenship of any individual. In the Senate report 
accompanying this legislation, the intent to maximize cooperation 
between federal immigration authorities and state or local 
governments was clear: 

Effective immigration law enforcement requires a 
cooperative effort between all levels of government. The 
acquisition, maintenance, and exchange of inimigration- 
related information by State and local agencies is consistent 
with, and potentially of considerable assistance to, the 
Federal regulation of immigration and the achieving of the 
purposes and objectives of the Immigration and Nationality 
Act,’“ 

This statement demonstrates a clear congressional intent to 
maximize cooperation with state and local authorities in the 
enforcement of immigration law. Moreover, these statutory 
provisions plainly assume that local police will have reason to 
inquire into the immigration statuses of aliens, as well as to share 
such information with the federal government. Shortly after 
Congress enacted these statutes, New York City challenged their 
constitutionality, arguing that the provisions in iiuestion violated 
the Tenth Amendment and exceeded Congress’ plenary power over 


rcstniTb, ratiy government entity or official from sending to, or receiving from, the 
Immigrulion. and NtiLuralizalion Service information regtirding the citizenship or 
immigration status, lawful or unlawful, of any indi\adual. 

(b) Additional authority of government entities. Notwithstanding any other provision of 
Federal, State, or local law, no person or agency may prohibit, or in any way restrict, a 
Federal, State, or local government entity from doing any of the following with respect to 
information regarding the imrnigr'ation status, lawful or unlawful , of any individual : 

(1) Sending such informiition to, or recpiesting or receiving such mformalion from, the 
Immigration and Naturalization Service. 

(2) Maintaining such information. 

(3) Exchanging such information with any other Federal. State, or local government 
entity. 

8U.S.C. § 1373(a)-(b) (2000). 

See Pub. L. No. 104-193, §§ 1, 434, 110 Slat. 2L05, 2275 (1996). The actual text of § 
1644 reads as follows: 

Notwithstanding any other pro\dsion of Federal, State, or local law, no State or local 
govermnent entity may be prohibited, or in any way restricted, from sending to or 
receiving from the Tmmigi’ation and Naturalization Service information regarding the 
immigration status, lawful or unlawful, of an tdien in the l..mted States. 

8U.S.C. § 1644. 

“ S. KEP. No. 104-249, at 19-20 (1996). 
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immigration.’®’ The Second Circuit rejected these challenges, 
holding that the two federal .statutes were facially constitutional.’®* 

All of those Congressional actions demonstrate an unmistakable 
intent to encourage state and local assistance in arresting violators 
of immigration law. None of those actions suggested any distinction 
between civil and criminal violations of immigration law. 
Consequently, it is hardly surprising that no appellate court has 
expressly ruled that states are preempted from arresting aliens for 
civil violations of the INA. The only case that even comes close is 
the 1983 opinion of the Ninth Circuit in Gonzales o. Ci.ly of Peoria}^'^ 

C. Conz.ales v. City of Peoria (9th Circuit) 

In Gonzales, the Ninth Circuit held that local jiolice officers have 
the authority to arrest an alien for a violation of the criminal 
provisions of the INA if such an arrest is authorized under state 
law.’™ Individuals of Mexican descent challenged a policy of the 
City of Peoria, Arizona that instructed the city’s police officers to 
arrest and detain aliens suspected of illegally entering the United 
Stales in violation of 8 U.S.C. § 1325 — a crinnnal provision of 
federal immigration law.’™ The court began with the “general 
rule . . . that local iiolice are not precluded from enforcing federal 
statutes.”’™ The court also observed that, “[wlhere state 
enforcement activities do not impair federal regulatory interests 
concurrent enforcement activity is authorized.”’™ After conducting 
a preemption analysis to determine whether Congress had displaced 
this enforcement authority, the court concluded that no such 
preemption had occurred.’™ 

In upholding the city’s power to arrest aliens who violate criminal 
provisions of federal immigration law, the court stated, “There is 
nothing inherent in that specific enforcement activity that conflicts 
with federal regulatory interests.”’™ In pa.s.sing, the court 
“assumefdj that the civil provisions of the [INA] regulating 


City of New York v. United States, 179 F.3d 29, 31, 33 (2d Cir. 1999), cert, denied, 528 
U.S. 1115 (2000). 

Id. 

169 Y.2d 468 (9th Cir. 1983). 

Id. at 476. 

Id. at 472-73. 

7d. at474. 

Id. 

ut475. 

Id. at 474. 
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authorizod entry, length of stay, residence status, and deportation, 
constitute such a pervasive regulatory .scheme, as would be 
consistent with the exclusive federal power over immigration.”'^'" In 
other words, the civil provi.sions might implicitly preempt state 
arrest authority, under a field preemption theory. However, this 
possibility of field preemption with respect to civil provisions of the 
INA was merely an assumption, suggested witlwut any analysis, 
and made in dicta , — entirely outside of the specific holding of the 
case, which concerned a criminal arrest. It docs not constitute 
binding precedent.”^ Furthermore, even if the Ninth Circuit had 
squarely reached this conclusion in 1983, such a holding would have 
been undermined by the court’s failure to apply the .strong 
presumption against preemption discussed above.'’* More 
importantly, the .sub.sequent actions of Congress made such a 
holding unsustainable. 

In contrast, the case law supporting the conclusion that Congress 
has not preempted state arrests of aliens for violations of civil 
provisions of federal immigration law is .solid and on point. The 
Tenth and Fifth Circuits have issued several opinions on the 
subject, all pointing to the conclu.sion that Congress has never 
sought to preempt the states’ inherent authority to make 
immigration arre.sts for both criminal and civil violations of the 
federal immigration law.'™ The Tenth Circuit’s 1984 holding in the 
case of United States v. Salinas-Calderon was the first to cxnifirm 
the inherent arrest authority possessed by the states.'*" 

D. United States v. Salinas-Calderon (10th Circuit) 

The defendant in Salinas-Calderon was the driver of a pickup 
truck who was stopjied by a highway patrol officer in western 
Kansas for driving erratically.'*' The officer suspected that Salinas 
was driving under the influence of alcohol.'*" Salinas and his wife 
were in the cab; six jiassongcrs, none of whom spoke English, wore 
in the bed of the pickup under an aluminum camper shell.'** 


Id. al 474-75. 

20 AM. JUR. 2D Courts § 134 (2006). 

supra text accompanying notes 140—42. 
5ee discussion ^upra Part III. 

728 F.2d 1298 (lOth Cir. 1984). 

Id. 1299. 

Id. 

185 /W 
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Salinas did not possess a drivor’s liconso and did not speak 
English.'** Tn talking with Salinas’ wife, the olTicer learned that 
Salinas was from Mexico and that they wore traveling from Florida 
to Colorado.'** 'the officer asked her if Salinas possessed a “green 
card”: he did not.'*” The officer then investigated the circumstances 
of the six passengers in the bed of the truck.'** All were from 
Mexico.'** None possessed any identification or documentation of 
their immigration status.'** The officer testified at trial that he 
suspected that the occupants of the vehicle wore in violation of U.S. 
immigration law. but that he was unsure what the precise violation 
was. In his words, “I didn’t know exactly what I had.”'*" The officer 
then contacted the INS and transferred the occupants of the vehicle 
to INS custody.'*' Salinas was later charged with transporting 
illegal aliens within the United States.'** 

The defendant claimed that the state trooper did not have the 
authority lo detain the transported passengers while he questioned 
them about their immigration status.'*” In rejecting this claim, the 
Tenth Circuit held that a “state trooper has general investigatory 
authority to inquire into possible immigration violations.”'” The 
court did not differentiate between criminal and civil violations. 
Plainly, because the officer was unsure what immigration law the 
aliens in the vehicle had violated, he did not know whether they had 
violated criminal or civil provisions of the INA.'** Indeed, because 
there i.s no indication in the opinion that there was any reason to 
believe the alien passengers had committed any criminal violations, 
the court’s affirmation of general investigatory authority applies 
fully to civil as well as criminal violations. 


Id. 


Id. 



Id. nt 1299-1,100. 
Id. 


190 

191 


id. at 1300. 
Id. 


ld.\ see also 8 U.S.C. § 1324(a)(1) (2000) (defining and outlming the criminal penalties 
for harboring iind iransporting aliens). 

Sa.Unas-Cahleron,12^Y.2di.\.\ 1301 n. 3. 

Id. 

19? court also rejected the defendant’s contention that, because the officer lacked 

particular knowledge of immigration laws, “his call to the [INS] was tantamount to a fishing 
exdTerhtion.” Id. at. 1301 n.l. The court held that the officer s “lack of knowledge of the 
immigration hiws does not preclude a finding of iirobable cause,’’ because "lack of experience 
does not prevent a police officer from 'sensing the obvious.’” Id. (quoting United States v. 
Strahan, 674 F.2d 96. 100 (1st Cir. 1982)). 
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E. United States v. Vasqucz-Alvaroz ( 10th Circuit) 

The Tenth Circuit’s most salient case on the preemption question 
IS United States v. Vasquez-Alvarez, decided in 1999.'°'’ In that case, 
an Edmond, Oklahoma, police officer arrested the defendant alien 
solely because he was an illegal alien.'°’ The day before the arrest, 
an INS agent eating dinner at a restaurant in the same city 
observed what appeared to be a drug transaction between the 
defendant and another individual near their vehicles in the 
restaurant parking lot.'°* The next morning, the INS agent 
telephoned the police officer, described the vehicles involved, and 
asked him to investigate the situation. '°° The INS agent also 
expressed suspicion that the defendant was in the country 
illegally.°"'’ That night, the police officer went to the restaurant and 
saw the vehicles that had been described by the INS officer.°°' lie 
learned from the resLauranl manager that the defendant owned one 
of the vehicles and was an employee of the restaurant.^® The officer 
questioned the defendant, who admitted that he was an illegal 
alien.°'” The officer then arrested the defendant and transported 
him to the city jail, to be held there until the INS took him into 
custody.*"^ 

The officer did not know at the time whether the defendant alien 
had committed a civil or criminal violation of the INA.""' It was 
later discovered that the defendant had illegally reentered the 
country after three prior deportations, in violation of 8 U.S.C. § 
1326 — a criminal violation. After his indictment, the defendant 
moved to suppress his post-arrest statements, fingerprints, and 
identification."® He maintained that a local police officer is without 
authority to arrest an illegal alien unless the arrest meets the 
conditions listed in 8 U.S.C. § 1252c, and that because his arrest did 
not meet those conditions, the officer had arrested him without legal 


““ 176 F.3d 1394 (10th Cii. 1990). 

Mat 1295. 

™ Id. 

“ Id. 

” Id. 

Id. 

” Id. at 1295-96. 

” Id. at 1296. 

"»■' Id. 

“ Id. 

Id. It. wtiri also learned thfil the defendant had two prior elate leluny con vietion.e. Id. 

^ Id. at 1295. 
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aulhorily.‘“® Section 1252c authorizes state and local police to make 
a warrantless arrest and to detain an illegal alien il'll) the arrest is 
permitted by state and local law, (2) the alien is illegally present in 
the United States, (6) the alien was previously convicted of a felony 
in the United States and subsequently was deported or left the 
country, and (4) prior to the arrest the police officer obtains 
“appropriate confirmation” of the alien’s “status” from federal 
immigration authorities.^"^ According to the, defendant’s theory, § 
1252c displaced the authority of state police to make any 
immigration arrest that did not meet those (bur conditions. 

The Tenth Circuit’s conclusion was unequivocal: § 1252c “does not 
limit or di.splace the preexi.sting general authority of .state or local 
police officers to investigate and make arrests for violations of 
federal law, including immigration laws. Instead, § 12,52c merely 
creates an additional vehicle for the enforcement of federal 
immigration law.”"*" The court rejected the alien’s contention that 
all arrests by local police not authorized by § 12,52c are prohibited 
by it."*’ The court reviewed the legislative history of § 1252c and 
analyzed the comments of Representative John T. Doolittle, who 
sponsiored (he floor amendment containing the text that would 
become § 1252c."*" The court concluded that the purpose of the 
amendment was to overcome a perceived federal limitation on the 
states’ arrest authority."*" However, neither Doolittle, nor the 
government, nor the defendant, nor the court itself had been able to 
identify any such limitation."*'* 

The interpretation of § 1252c urged by the defendant would have 
grossly distorted the manifest intent of Congress, which was to 
encourage more, not less, .state involvement in the enforcement of 
federal immigration law. Reading into the statute an implicit 
congressional intent to preempt existing state arrest authority 
would have been utterly at odds with this purpose. Moreover, such 
an interpretation would have been inconsistent with subsequent 
congressional actions. As the Tenth Circuit noted, “in the months 
following the enactment of § 1252c, Congress pas.sed a aeries of 
provisions designed to encourage cooperation between the federal 


Id. 

” Id at 1296 & 11.2 (citing 8 U.S.O. § 1252c (2000)). 
Id at 1295. 

Id. at 1299. 

Id. nt 1298. 

Id. nt 1298-99 
“ Id. at 1299 n.4. 
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government and the states in the enforcement of federal 
immigration laws.”^'^ Put .succinctly, the “legislative hisUtry does 
not contain the slightest indication that Congress intended to 
displace any preexisting enforcement powers already in the hands of 
state and local officers.”*'" This holding is the most comprehensive 
analysis of the preemption question that any federal court has 
performed to date. The Supremo Court denied certiorari in 
Vasqii.ez-Al.varez on October 4, 1999.*'^ 

h\ United States v. Santana-Carcia (lOLh CirciiU) 

In United States v. Santana- Garcia, shortly after its decision in 
Vasquez- Alvarez, the Tenth Circuit again confirmed the authority of 
local law enforcement to arrest individuals for immigration 
violations.*'* Santana-Garcia presented the same question of local 
immigration arrest authority in a slightly chfferent context. The 
aliens were not ultimately transferred to the INS; rather, the 
immigration violation justified continued detention during a traffic 
stop, which eventually led to the discovery of drugs in the aliens’ 
possession.'"'' The incidenl began when a Utah state trooper pulled 
a car over for running a stop sign."^" The driver was not in 
possession of a driver’s licen.se and did not speak Fnglish.**' i'he 
passenger spoke only limited English.**’ At that point, the trooper 
returned to his patrol car to request the assistance of a Spanish- 
speaking trooper.*** While waiting for the Spanish-speaking 
trooper, the original trooper returned to the detained vehicle to ask 
the occupants about the ownership of the vehicle and their travel 
plans.**’' They indicated that they were traveling to Colorado from 
Mexico.*** The trooper proceeded to ask whether they wore 
“legal.”**" Both answered in the negative.*** .After the .second 
trooper arrived, the troopers questioned the occupants further and 


Id. at 1300 (dling 8 U.S.C. §§ 1103(a)(0), (p. 13B7(g)(l) (2000)). 

Id. at 1200. 

Yasquez-Alvarez v. United States. 528 U.S. 913 (1999). 

United States v. Santana-Garcia, 2G4 F.3d 1188, 1194 (lOth Gir. 2001). 
““ Id. at I 100-91 
“ 7A at 1100. 

Id. 

^ Id. 

^ Id. 

“•' Id. 

**= Id. 

“ Id. 

Id. 
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obtained their consent to search the vehicle.^** The troopers 
discovered drugs in the vehicle, behind the glove compartment and 
the dashboard radio.'^® 

At the .9nppres.9ion hearing, the first trooper testified as to the 
factors that led him to continue to detain the occupants of the 
vehicle beyond the initial reason for the .stop."^" He did not mention 
their illegal presence in the United States.^” The district court 
suppressed the physical evidence of the drugs, concluding that the 
trooper could not have formed the requisite reasonable suspicion of 
criminal activity to justify the continued detention.^^'* The Tenth 
Circuit considered the question of whether the continued detention 
of the defendants on the basis of the immigration violation was 
permissible, regardless of whether the trooper articulated that basis 
for the detention."^^ d'he d’enth Circuit concluded that the officer 
“had probable cause to arrest Defendants for violations of state 
traffic and federal immigration law,” and that the continued 
detention was lawful.*^'* The court reiterated its prior conclusion 
that “state and local police officers had implicit authority within 
their respective jurisdictions ‘to investigate and make arrests for 
violations of federal law, including immigration laws.”’“’^ Once 
again, the Tenth Circuit observed that Congress has never 
preempted this authority: “[hjederal law as currently written does 
nothing ‘to displace . . . state or local authority to arrest individuals 
violating federal immigration laws.’”^’*’ Indeerl the court reiterated 
that the opposite was true: “[Fjodoral law ‘evinces a clear invitation 
from Congress for state and local agencies to participate in the 
process of enforcing federal immigration laws.’”^^’ Once again, the 
Court did not draw any distinction between criminal and civil 
provisions of federal immigration laws. Similar facts led the Tenth 
Circuit to the same conclusion in another 2001 case, Unite.d Staten 
V . Hernandez- Do m.inguezP^ 


™ Id. 

“ Id. at 1101. 

Id. 

Id. 

“ Id. at I 101-92 
“ 7A at 1102. 

“ Id. 

id. at 1194 (quoting United States v. Vasqttez-AIvarez, 176 l'.3d 1294. 1295 (10th Cir. 
1999)). 

Id. at 1193 (quoting Vasquez-Alvat-ez. 176 F.3d at 1296, 1299 n.4, 1300). 

Id. (quoting Vaaqurz-.AI.i}ari:z. 176 F.3r] .at 1,300). 

.See 1 F. Appix. 827 (10th Cit. 2001). In Lhis ease, ti Ktinsas Highway Pairol oflieer 
stopped a car for crossing the center line of Interstate 70 three times. Id. at 829. While the 
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G. United States v. Favola-Favola (lOlh Circuit) 

In 2002. the Tenth Circuit continued its unbroken line of case law 
affirming the power of state and local police to arrest individuals for 
violations of federal immigration laws in United States v. Favela- 
Favela™ In that case, a Clinton, Oklahoma police officer observed 
a van with two people in the front seats and a female passenger 
apparently kneeling between the two front, seals.’^" The officer 
concluded that she was not wearing a seatbelt, ba.sed on her position 
in the vehicle.’^' This constituted a violation of Oklahoma law."'’’ 
The officer stopped the van and when he stood near the driver’s 
door, he noticed that there were approximately twenty people inside 
the vehicle, well beyond the safe capacity of the van.^'*^ He noted 
that the passengers avoided looking at him, which he regarded as 
unusual and suspicious behavior. 

The iiolice officer coiiiiiieiiced a line of quesLioiiiiig with the driver, 
Mr. Favela. “First, he asked Mr. Favela if he was on a trip, and Mr. 
Favela responded affirmatively. Then, the officer asked if the van’s 
passengers were family members or if they were on a church 
function. To both those questions, Mr. Favela said, ‘No.’’’"”' The 
officer knew that other members of the Clinton Police Department 
had stopped “vans or other large vehicles” and “discovered illegal 
aliens being transported across the country.”^”'’ Based on all of this 
information, the officer believed that he had grounds for suspecting 
that individuals in the van were illegally present in the United 
States. “Then, he asked Mr. Favela ‘if everybody in the van was 


officer was checking the identification documents, driver’s license, and registration 
information of the two vehicle occupants, their statements led the officer to suspect that they 
were present in the country illegally. See id. at 829—30. When asked, they conceded that they 
were illegal aliens, /d, at 829, The officer detained the aliens further on this basis. Id. Their 
suspicious bnhnvioT' wbilo in his custody lod tho ofFicor to nsk porniissimi to snarrh the vohiclo. 
Id. They granted Ihe uULcer permission lo search the vehicle, and he discovered jjackages of 
methamphetamines hidden in the car battery. Id. at 829-30. The aliens were charged with 
drug crimes. Id. at 830. The Tenth Circuit upheld the continued detention on the basis of the 
immigration violation, noting the officer’s “general mvestigatory authority to inquire into 
possible immigration violations,” Id. at 832 (quoting United States v. Salinas-Calderon, 728 
r.2d 1298, 1301 n.3 (10th Cir. 1984)). 

41 F. App’x 185 (lOlh Cir. 2002). 

Id. at 187. 

Id. 

Id.: see also OKLA. STAT. ANN. tit. 47, § 12-417(A) (West 2000). 

Favela-Favela, 41 F. App x at 187. 

Id. at 187 & n.3. 

Zd. utl87. 

“ Id. at 191. 
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“legal.”’ Mr. Favola responded, The officer continued to ask 

questions, inquiring “whether the passengers were paying Mr. 
Favola. Mr. Favela responded that each passenger had paid him 
approximately $180.00.”“’^* 

The officer asked Favela to wait in the van and then called his 
supervising sergeant.™ The sergeant came to the scene and 
questioned Favela, asking him whether the passengers were “legal” 
and Favela again answered negatively llie officers took Favela 
and the passengers into custody and transported them to the 
Clinton police station, where the officers contacted the INS, and 
INS agents arrived at the police station shortly thereafter.^'" The 
INS later returned eighteen of the twenty passengers to their 
country of origin.'" Favela was convicted for transporting illegal 
aliens in the United States. 

’Phe Tenth Circuit concluded that the officer had formulated an 
objectively reasonable suspicion of illegal activity and that his 
question about the passengers’ immigration status was justified.’" 
.More importantly, the court realfirmed the general investigatory 
authority of the officer to inquire about possible immigration 
violations and to arrest and detain individuals on that ba.sis.“'^ The 
officer did not know whether the aliens in the vehicle had 
committed civil or criminal violations of the INA; he merely 
suspected, and was later told, that they were not “legal.”’“ 

H. Lynch v. Cannatella (5th Circuit) 

The Tenth Circuit is without question the court that has most 
thoroughly explored the issue of inherent immigration arrest 
authority and whether such authority has boon preempted. 
However, it is not alone in coiicludiiig that state and local law 
enforcement possess this authority. The Fifth Circuit has also 
recognized the inherent immigration arrest authority possessed by 


Id. at 187 (citation omitted). 

Id. 

" Id. 

“ Id. 

Id. at 187-88. 

Id. at 188. 

Id. at 186, 192: see also 8 U.S C. § 1324(a)(l)(A)(ii) (2000). 

Favela-Favela. 41 F. App'x at 191. 

Id. (citing Unitor] States v. S,nntana-(4.arci,a, 264 F..8d 1188, 119.3 (I0tli Cir. 200I): 
United States v. Salinas-Calcleron, 728 F.2d 1298, 1301 n,3 (10th Gir. 1984)). 

^ See id. (stating the officer’s grounds for suspecting iiiegal activity). 
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tho states and has squarely rejected the suggestion that Congress 
has preempted such authority. Tn Lynch o. Cannatella, the Filth 
Circuit considered a case involving sixteen Jamaican stowaways 
aboard a barge headed for ports on the Mississippi K.iver."^’ After 
they wore discovered by the crew of the barge, the stowaways wore 
detained for several days by the Port of New Orleans Harbor 
Police. Among other issues, the Fifth Circuit considered whether 
8 U.S.C. § 1223(a) delhied the sole proce.ss for detaining alien 
stowaways, thereby preempting the harbor police from detaining 
the illegal aliens.'"'^ The Filth Circuit’s conclusion was broad and 
unequivocal: “No statute precludes other federal, state, or local law 
enforcement agencies from taking other action to enforce this 
nation’s immigi'ation laws.”*“ Like the Tenth Circuit, the Fifth 
Circuit did not limit this authority to criminal provisions of federal 
immigration law. 

I. United States v. Rodriguez-Arreola (8th Circuit) 

In addition to tho Ninth, Tenth, and Fifth Circuits, one other 
circuit has weighed in on the matter, albeit indirectly. The Faghth 
Circuit has offered implicit support for the existence of local arrest 
and detention authority for violations of immigration law. 

In United States v. Rodriguez-Arreola, the Eighth Circuit 
considered a case in which a South Dakota state trooper stopped a 
vehicle for speeding."'’' dTio trooper asked the driver a variety of 
general questions, including whether he was a U.S. citizen or a 
resident alien. The driver stated that ho was legally in tho United 
States, but that he had left his green card at liutiie.^'’^ The trooper 
asked the passenger, Rodriguez, whether ho was a legal resident."'’* 
Rodriguez answered, “No.”"® 'fhe trooper then a.sked Rodriguez 
whether he had a green card, and Rodriguez answered, “No.”"'’'’ 
Then the trooper asked Rodriguez whether he was “here legally,” 


810 F.2d 13G3. 1367 (oth Cir. 1987). 
Id. 

“ See hi ul. 1370-71. 

“ Id. at 1371. 

270 l’.3d 611, 613 ( 8 th Oir. 2001). 

“ Id. 

“ Id. 

“ Id. at 614 & ii.B. 

” Id. 

“ W. at 614 & 11 . 6 . 
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and Rodriquez again an.swGrod negatively.^'’’ The trooper then 
detained the two individuals while he contacted the INS on his 
radio.’'"’ The INS agent confirmed that the driver was a legal alien, 
but Rodriguez was in the country illegally.’'”’ 'I’he trooper then gave 
the speeding ticket to the driver and allowed him to go.’™ The 
trooper placed Rodriguez into custody and took him to a local jail 
facility to await INS processing.”' Importantly, as the court noted, 
the trooper and the INS viewed this detention of the alien “as part 
of an administrative procedure,” rather than as part of a criminal 
procedure.”™ Accordingly, neither the trooper nor the INS informed 
Rodriguez of his Miranda rights during the traffic stop.’™ 
Rodriguez, received notification of his Miranda rights later, when 
the INS elected to pursue criminal charges under 8 U.S.C. § 
1326(a).”'’ 'the court held that the trooper “had rea.sonable 
suspicion to inquire into Rodriguez’s alienage” and that the district 
court erred in suppressing the evidence obtained during the traffic 
stop.’™ Thus, the Eighth Circuit implicitly recognized the authority 
of the state trooper to make an administrative immigration arrest 
(with the expectation that only civil removal, not criminal 
prosecution, would follow). If such authority did not exi.st, the 
arrest would not have been legal.’™ 


iU. 

Id. nt6l4. 

^ Id. 

Id. 

at 614-15. 

7d. at615. 

Id. 

Id. at 613, 615 n 8; ulnu R U.S.C. § 1326(ii) (2000) (defining' the exirae of reentry afler 
removal or exclusion). 

Rodriguez-Arreola, 270 d’.Sd at 817. 619. 

The Eighth Circuit had also pre\dously upheld an immigration arrest by a Nebraska 
state trooper who arrested the driver of a van after receiving an anonyrnous tip that said van 
way speeding and ctiiTying a large number of ijeoidle. Uniled States v. Perez-Sosa, 164 F.3d 
1082. 1083-84 (8th Cir. 1998). Approaching the vehicle at a truck stop gas pump, the trooper 
learned that the van was full of passengers who did not speak English and did not possess 
evidence of legal residency in the United States. See id. at 1084. The trooper arrested the 
driver, who was subsequently charged with transporting illegal aliens under 8 U.S.C. § 
1 321(a)(1)(A)(ii). and the neenpants were s^uhsequently deported to Mexico. Id. at 1085. 
Impotianlly, the Eighth Circuit cited the Tenth Circuit’s decision in United States v, Salinas- 
Calderon. 728 F.2d 1298, 1301 (lOth Cir. 1984). in reaching its holding. Perez-Soaa. 164 F.3d 
at 1084. 
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J. The Untenable Distinction Between Civil and Criminal 
Violations of the IN A 

No circuit court has ever ihrectly held that the federal 
government has jireempted the states from making arrests for civil 
violations of immigration law that render an alien removable. Such 
a claim of field preemption would have to establish that the civil 
provisions of federal immigration law create a pervasive regulatory 
scheme indicating congressional intent to preempt, while the 
criminal provisions do not. This claim is extremely chflicult to make 
in the wake of Congressional legislation expressly recognizing local 
arrest authority and inviting local as.sistance in the enforcement of 
immigration law — ^particularly the legislation passed in 1996.’’^ 
The closest that any court has come is the Ninth Circuit, which 
thirteen years earlier merely assumed in dicta that it might be 
pos.sible to regarti civil immigration law as a “pervasive regulatory 
scheme” — therefore evincing a congressional intent to preempt — 
while criminal provisions in the INA “are few in number and 
relatively simple in their terms.”’™ Therefore, the Ninth Circuit 
supposed, this difference in scope and complexity might justify 
different answers to the preemption question. 

The Ninth Circuit’s speculation in Gonzales v. City of Peoria was 
faulty in 1983, and it is even more inaccurate today. Indeed, the 
statement that the criminal provisions of imniigratioii law are “few 
in number” and “simple” reveals a surprising lack of familiarity 
with immigration law. The Gonzales court identified only three 
criminal sections of federal immigration law.’™ In fact, there are at 
least forty-seven, criminal provisions in federal immigration law.™' 
To be sure, immigration law has expanded considerably since the 
Ninth Circuit made this assertion in 1983, but most of the forty- 
seven criminal provisions were already in place at that time.’*' 


See supra Part IV. B. 

Gonzales v. City of Peoria. 722 P.2d 468, 475 (9th Cir. 1983). 

Id. The Ninth Circuit referred to ‘'the specific statutes reg'ulating criminal immigration 
aiTbiviTJes, 8 II.S.C. §§ 132i, 1325, and 1326.” Td. Although the three seirtinns actually 
included seventeen dLstincL crimes, the Court still failed to identify even half of the criminal 
provisions of immigration law. 

^ In 1994. Linda Yaliez and Alfonso Soto criticized the Ninth Circuit for this mistake. 
Linda Reyna Yanez & Alfonso Soto, Local Police Involvement in the Enforcement of 
Immigration Law, 1 IIISP. L.J. 9, 26—28 (1994). Yanez and Soto attempted to create a 
fumprohonsivo list, of cnimiial provisions in focleral imimgruLion law al. tho time, coming up 
wdth a total of twenty-five. Id. at 27—28. It appears that Yaflez and Soto failed to consider 
those immigration crimes codified outside of Title 8 of the United States Code. See id. 

See infra thl.l. 
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TAHI.h: 0*^ 

Criminal Offenses in Immigration Law 


Statutory Provision 

Offense 

8U.S.C. § llG0(b)(6) 

Misuse of information — special agricultural 
workers 

8U.S.C. § 1160(b)(7) 

False statements in applications — special 
agricultural workers 

8 U.S.C. ii 125.6(3) 

Failure to depart aft er linal order of removal 

8 U.S.C. S 125.601) 

Failure to comply with terms of release under 
supervision 

8 U.S.C. § 1255a(c)(5) 

Misuse of information — adiustment of status 

8 U.S.C. § 125.5a(c)(6) 

False slalemenls in applications — adjuslmenl of 
status 

8 U.S.C. § 1282(c) 

Overstay of conditional permit issued to alien 
crewman 

8 U.S.C. § 1.604(e) 

Failure to carrv alien registration card 

8 U.S.C. § 1.306(a) 

Failure to register 

8 U.S.C. § 1306(b) 

Failure to notify of change of address 

8 U.S.C. § 1306(c) 

False statements in application for registration 

8 U.S.C. § 1306(d) 

Counterfeiting of registration documents 

8 U.S.C. § 1324 

Bringing in and harboring certain ahons 

8 U.S.C. § 
i:324(a)(2)(A) 

Bringing in and harboring aliens with knowledge 
thev are unauthorized 

8 U.S.C. § 
1324(a)(2)(B)(i) 

Bringing in and harboring aliens with knowledge 
that they are unauthonzed and that they will 
commit a criminal offense 

8 U.S.C. § 
1324(a)(2)(U)(ii) 

Bringing in and harboring aliens with knowledge 
that they are unauthorized, for the puqiosc of 
commercial advantage or private financial gain 

8 U.S.C. § 1324(a)(:3) 

Hiring unauthorized aliens 

8 U.S.C. § 1324a(f) 

Engaging m pattern or practice of employing 
unauthorized aliens 

8 U.S.C. § 1324c(e)('r) 

Failure to disclose role as document preparer 

8 U.S.C. § 1324c(e)(2) 

Unlawful preparing of application for 
immigraLion benefits 

8 U.S.C. § 132.5(a) 

Initial unlawful eniry — improper lime or place; 
avoidance of examination or inspection; 
misrepresentation and concealment of facts 

8 U.S.C. § 1325(a) 

Subsequent unlawful entry 

8 U.S.C. § 132.5(c) 

Marriage fraud 


781 


irVll statutory citations in Table 1 are to the 2000 edition of the L nited States Code. 
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8U.S.C. § 132.5(d) 

Immigration-related entrepreneurship fraud 

8U.S.C. § 1326 

Reentn^ after removal or exclusion 

8U.S.C. § 1326(t))(l) 

Reentrj^ after removal subsequent to conviction 
for felony 

8 u s e. § 1.326(t))(2) 

Reentr)' after removal subseciuent to conviction 
for aseravated felonv 

8 U.S.C. § 1326(10(3) 

Reentn' after removal on security grounds 

8 u s e. § I326(li)(4) 

Reentr}^ of nonviolent offend(‘r removed jirlor to 
completion of sentence 

8U.S.e. S 1327 

Aiding or assisting entry of inadmissible aliens 

8 U.S.e. s 1328 

Importation of alien for immoral puipose 

18 U.S.C. § 1423 

Misuse of evidence of citizenship or 
naturalization 

18 U.S.C. § 1424 

Personation or misuse of papers in 
naturalization proceedings 

18U.S.C. § 1425 

Procurement of citizenship or naturalization 
unlawfully 

18 U.S.C. § 1426 

Repro(Iu<*tion of naturalization or citizenship 
papers 

18 U.S.C. S 1427 

Sale of citizenship or naturalization papers 

18 U.S.C. § 1428 

Failure to surrender canceled naturalization 
certificate 

18 U.S.C. § 1429 

Neglect or refusal to answer subpoena to appear 
at naturahzation hearing 

18 U.S.C. § 1541 

Issuance of passport or other instrument without 
authority 

18 U.S.C. § 1542 

False statement in apjdication for and use of 
passport 

18 U.S.C. § 1.543 

Forgery or false use of t)assport 

18 U.S.C. § 1544 

Misuse of |)assport 

18 U.S.C. S 1646 

Safe con (lu(*t violation 

18 U.S.C. § 1646(a) 

FoT^ery or alteration of visa, pennit, or other 
immigration document 

18 U.S.C. § 1646(h) 

Personation or false statements in application 
for immigration document 

18 U.S.C. S 1546(b) 

Use of false immigration document 

18 U.S.C. §2424 

Failure to file factual statement about alien 
harbored for immoral pur|)ose 


The Ninth Circuit also suggested, without analysis or 
explanation, that the criminal provisions of immigration law were 
“simple in their terms.”“*^ Again, this characterization is way off the 


:S3 


Gonzales, 722 ir',2dat 475. 
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mark. The criminal provisions of immigration arc complex, to say 
the least. Tjinda Reyna Yahez and AII'on.so Soto also highlight the 
Ninth Circuit’s mischaractorization of the criminal provisions of 
immigration law in this respect, noting that the plethora of cases 
defining the term “entry” with respect to illegal entry crimes 
illustrates just how' complicated the criminal provi.sions are.‘“^ 
Another illustration of the complexity of the criminal provisions of 
immigration law can be .seen in the crime of reentry after removal 
on security grounds.^*' This crime applies to aliens removed under 
the specillc expedited removal proceedings for arriving aliens who 
are inadmissible on security and related grounds — a civil removal 
process defined in 8 IJ.S.C. § 122b(c).’“'’ However, it only applies to 
those aliens removed because of their inadmissibility stemming 
from terrori.st activity, defined at considerable length in 8 U.S.C. § 
11 82(a)(3)(B). This immigration crime, which is defined with 
reference to a specific set of civil immigration proceedings and 
which involves a complex definition of applicable terrorist activities, 
can hardly be de.scribed as “simple.” 

This example also illustrates the substantial overlap of civil and 
criminal provisions of federal immigration law. Numerous 
immigration crimes are defined with specific reference to civil 
violations or civil proceedings. Other examples include the crime of 
reentry of a nonviolent offender removed prior to completion of 
sentence,^’’* the crime of failure to depart after a final order of 
removal, and the crime of making a false statement in an 
application for adjustment of status,™" to name but a few'. This 
interweaving of criminal and civil provisions makes it impossible to 
regard them as completely .separate regulatory schemes in any 


^ Yafiez & Soto, supra note 280, at 29. 

Sees U.S.C. 1326(5). 

Notwithstandmg subsection (a) of this section, in the case of any alien described in such 
subsection . . . who has been excluded from the United States pursuant to section 1225(c) 
of this title because the alien was excludable under section 1 182(a)(3)(]3) of this title or 
who has been reTnoved fi’oni the United States pursuant to the pro^'^sious of subchapter 
Y of this chapter, and who thereafter, without the permission of the Attorney General, 
enters the United Stales, or attempts to do so, shall be fined under title 18 and 
imprisoned for a period of 10 years, which sentence shall not rim concurrently with any 
other sentence. 

8 U.S.C § 132e(b). 

^ See id. 

See id. 

^ Id. § 1326(b)(4). 

Id. § 1253(a). 

^ Id. § 1255a(c)(6). 





163 


KOBACH (FINAL2) .DOC 


2/22/2006 11:01:05 AM 


2005] The (rjuintessential Force Multiplier 223 

mcaiiingful sense. Accordinf^ly, the Ninth Circuit’s attempt to 
separate Ihe criminal and civil provisions of immigration law when 
conducting a preemption analysis simply cannot stand up under 
scruti7iy. 

The overlap between civil and criminal provisions of immigration 
law is also demonstrated by the many actions in the immigration 
arena that trigger both civil and criminal penalties. For example, 
the creation of fraudulent or counterfeit immigration documents is a 
civil violation of immigration law under 8 U.S.C. § 1324c(d)(3),®’ 
but it is also a criminal violation under 18 U.S.C. § 1546(a).™ The 
same may bo said of employing illegal aliens. This action carries 
civil penalties admini.stered through the civil proceedings described 
in 8 U.S.C. § 1324a(e). However, the employment of illegal aliens is 
abso a crime, as de.scribed in 8 U.S.C. § i:324a(f), if the employer 
engages m a pattern or practice of such hiring. The same act may 
aLso be a crime under 8 U.S.C. § i:f24(a)(3) if the employer hires ten 
or more illegal aliens meeting certain requirements."^^ Some 
provisions of immigration law include civil and criminal penalties in 
the same sentence. For example, making false statements in a 
registration document (such as that required by the NSFFKS 
program)^®* is a criminal misdemeanor, punishable by a fine of up to 
$1000 and a pri.son term of up to six months.^*’’ The .sentence 
defining this criminal penalty continues with civil consequences in 
administrative proceedings: “. . . and any alien .so convicted shall, 
upon the warrant of the Attorney General, be taken into custody 
and be removed.”™" The implication of the Ninth Circuit’s 
assumption, that the first half of the sentence, delineating criminal 
penalties, invites state as.sistance, while the second half of the 
sentence, delineating civil consequences, evinces preemptive 
intent,"®’^ is plainly absurd. The notion that Congress created one 
simjile set of provisions, demonstrating an intent not to preempt. 


Anyone foimd to have created snch documents in 'violation of § 1324c(a) is required to 
‘ cease and desist from such 'violations and to pay a cml penalty" of up to $2,000 per document 
for first time offenders. A repeat offender under the section may face a penalty as high as 
$5,000 per rlnt'anrient. Jd. § 1 32'1c(d)(3). 

Porsons wlio knowingly ernato or use such countorfoit documents face a fine, 
imprisonment for up to five years, or both. 18 U.S.C. § 1546 (2000). 

The requirements are that the alien be unauthorized, as defined in 8 U.S.C. § 
1324a(h)(3), and that the alien have been brought into the United States in 'violation of 8 
U.S.C. § 1324(a). 8 U.S.C. § 1324(a)(3) (2000). 

See supra Part I. 

8 U.S.C. § I306(o). 

hi 

^ See Gonzales v. City of Peoria, 722 P.2d 468. 474-76 (9th Cir. 1983). 
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while also creating a parallel but distinct set of complex regulatory 
provisions, evincing an intent to preempt, simply is not rel'lecLed in 
the structure of immigration law. 

When the same act carries both civil penalties and criminal 
penalties under immigration law, it is almost always a single 
agency that decides which enforcement route to take.^^* I CL agents 
and attorneys assume the lead role in determining which course to 
follow."^ It is not as if two parallel enforcement structures operate 
alongside one another, with ICE pursuing civil penalties while the 
Department of Justice pursues criminal penalties. This unified 
cnforcoment approach at the federal level further illustrates the 
fallacy in assuming that civil ]irovisions preempt while criminal 
provisions do not. 

Einally, on the subject of preemption, it must be noted that the 
distinction between arrests by state police for criminal violations of 
the INA and arrests by state police for civil violations of the INA is 
utterly unsustainable in practice. Often, it is not intuitively 
determinable which immigration violations are criminal and which 
violations arc civil. For example, all of the immigration violations 
committed by the 9/1 1 hijackers, described above in Part I I.A, were 
civil violations. However, that fact certainly did not render such 
violations less .significant or less damaging to national security. 
Overstaying a visa is a civil violation of immigration law,^™ while 
entering without in.spection is a criminal violation.^"* Yet both are 
means by which millions of illegal aliens have entered and remain 
in the United States. Therefore, while it is reasonable to expect a 
police officer to understand generally what the indicators of illegal 
presence in the United States may be, it is not practical to expect 
the police officer to remember which immigration violations carry 


^ See Dep t of Homeland Sec., Immigration & Borders: Serving Our Visitors, Securing 
Our Borders, >il,tj)7/iihs gdy/iihspiilil ic/l.heme_hiime4 jsp visited SexjL. 25, 2005); U.S. 

Immigration & Customs Enforcement. Fact Sheet: Immigration & Customs Enforcement 
(Apr. 5, 2004), http://www.ice.gov/gTaphics/news/factsheets/040505ice.htm. 

See Immigration & Customs Enforcement, Immigration: Interior Enforcement, 
http://www.ice.gov/grsphics/interior (last visited Sept. 25, 2005) (referencing TCE’s 

■'comprehensive [interior] enforcement strategy”). 

SeeSV.S.C. § 1182(a)(9)(B)(ii) (2000). 

Id. § 1325(a). 

302 Department of Homeland Security has estimated that at least 2.3 million of the 
estimated 7 million illegal aliens present in the United States in the year 2000 were aliens 
wlio entered legally and then overstayed their visas. 4diis figure likely nndercounted such 
visa uverslayers. U.S. CxEN. lYCCOUKTINC OFFICE, GAO-04-82, OVERSTAY TRACKING: A KEY 
COMPONENT OF HOMELAND SECURITY AND A LAYERED DEFENSE II. 12-13 (2004). available at 
http://www, gao. gov/new .items/d0482.pdf. 
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criminal penalties and which violations trigger civil proceedings. 
Indeed, mosl lawyers are unaware thal. such distinctions exist. 
Furthermore, in some scenarios, distinguishing between civil and 
criminal violations at the time of arrest may be impossible. For 
example, if a police officer comes into contact with a group of aliens 
who are being transported within the United States and who are 
revealed to be illegally present (as in Favela-Favela), the aliens may 
be unable or unwilling to explain to the olTioer whether they 
overstayed their visas (a civil violation), entered without inspection 
(a criminal violation), or presented IVaiidulent documents at the 
port of entry (a criminal violation). For these reasons, maintaining 
a criminal-civil distinction in arrest authority would he utterly 
unworkable in practice. Fortunately, no court has attempted to 
compel police officers to do so. 

V. The Authority of Police to Inquire Into Immigration 
Status 

Closely related to the authority of state and local police to make 
arrests on the basis of iininigration violations is the authority of 
state and local police to initiate questioning regarding an 
individual’s immigration status. Police officers may, and do, 
routinely ask members of the public to provide their names, dates of 
birth, and other basic information without any su,spicion of 
wrongdoing. Can police also permissibly inquire into immigration 
status without llrst establishing reasonable su.spicion of an 
immigration violation? In many cases, such as United States v. 
Favehi-Faeela,^'^^ police olTicers have been careful to establish, and 
reviewing courts have been equally careful to note, the premises on 
wdiich suspicions regarding immigration status were generated. 
But are such premises actually necessary? 

In March 2005, the Supreme Court provided an unequivocal 
answer to this question. In the case of Muckier v. Men,a,^“ the 
Court considered a case in wdiich police olTicers conducted a search 
of a suspected gang safe house for evidence of gang-related crimes. 
During the course of the .search, police officers asked the four 
occupants of the house their names, dates of birth, places of birth, 
and immigration statuses.^”' d’he Ninth Circuit held that this 


Sec fiuprci Part TV.G. 
125 S. CL. 1465 (2005). 
Id. at 1468. 
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questioning about immigration status violated the rospondont’s 
Fourth Amendment rights. The Supreme Court emphatically 
disagreed: 

The Court of Appeals also determined that the officers 
violated Mena’s Fourth Amendment rights by questioning 
her about her immigration status during the detention. This 
holding, it appears, was premised on the assumption that the 
officers were required to have independent reasonable 
suspicion in order to question Mena concerning her 
immigration status because the questioning constituted a 
discrete Fourth Amendment event. But the premise is 
faulty. Wo have “held repeatedly that mere police 
questioning does not constitute a seizure.” “[E]ven when 
officers have no basis for suspecting a particular individual, 
they may generally ask questions of that inthvidual; ask to 
examine the individual’s identification; and request consent 
to search his or her luggage.” As the Court of Appeals chd 
not hold that the detention was prolonged by the 
questioning, there was no additional seizure within the 
moaning of the Fourth Amendment. Hence, the officers did 
not need reasonable suspicion to ask Mena for her name, dale 
and place of birth, or immigration status 
The Court, made clear that a per.son’s immigration .status i.s the 
sort of basic information that police officers may inquire about, 
without first establishing reasonable suspicion, where the person 
has been lawliilly stoiiped or detained for another reason. The 
Court also rejected the Ninth Circuit’s attempt to read a reasonable 
suspicion requirement into the Supreme Court’s opinion in United 
States V. Brignoni-Ponce™ “We certainly did not, as the Court of 
Appeals suggested, create a ‘requirement of particularized 
reasonable suspicion for purposes of inquiry into citizenship 
status.’”’® Such inquiry, even if it is unrelated to the initial reason 
for the stop, is not a “shift in purpose” requiring additional Fourth 
Amendment justification. 

In light of the Court’s opinion in Muehler v. Mena, it is clear that 


“ Mena v. City of Simi Valley, 332 l’.3d 1253, 1264, 1266 Oth Cir, 2003), 

Muehler. 125 S, Ct. at 1471 (emphasis added) (citations omitted) (quoting Florida v. 
Eostich, 501 U.S. /|29, -15.1-85 (1991)). 

Id. at 1472 ti. 8 (txfTistruing United States v. Rrignoni -Ponce, 422 U.S. 873 (1975)). 

Id. (quoting Mena. 332 F.3d at 1267). 

Id. at 1471 (quoting Illinois v. Caballes, 125 S. Ct. 834, 837-38 (2005)). 
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a police officer is entirely within his rights, in the course of a routine 
tralTic slop, to ask the occupant of a vehicle his immigration status. 
Although this most often occurs when an officer has generated 
particularized suspicion about the occupant’s immigration status, 
the Court has held that no such suspicion is necessary. And if, as a 
result of such questioning, the officer develops reasonable su.spioion 
that the occupant is not lawfully present in the United States, he 
may detain that alien for a rea.sonable amount of time in order to 
dctormino (by contacting the LESC) whether or not the alien is 
lawfully pre.sent in the United States.^" 

VI. llliStONSIOSTO COl.XTHIiAltCilJMItNTS 

Although the authority of local police to make immigration 
arrests for both criminal and civil violations of federal immigration 
law is well-established in case law, the critics of stronger 
immigration enforcement continue to insist that this authority docs 
not exist — or that it should not be exercised if it does exist. One 
common misstatement made by such critics is that the federal 
government has attempled to mandate state and local cooperation 
in enforcing immigration law. It is essential to recognize that any 
assistance that state or local police provide to the federal 
government in the enforcement of federal immigration laws is 
entirely voluntary.^*"’ There is no provi.sion of the U.S. Code or the 
Code of Federal Regulations that obligates local law onforcomont 
agencies to devote any resources to the enforcement of federal 
immigration laws. This fact seems to escape those who assort that 
the federal government has by statnle or policy imposed costly 
enforcement burdens on state and local government.’'^ This 
as.sertion is false. Indeed, when local law enforcement agencies do 


rSt’c T Ini tori States v. Toll rani, 49 54, fi I (2d Cir. I 995) (“A poiTnissiblo investigative 

stop may become an binla'Vi’ful arrest if the means of detention are ‘more intrusive than 
necessary."' (quoting United States v, Perea, 986 P.2d 633, 644 (2d Cir. 1993)). it is crucial 
' whether the police diligently pursued a means of investigation that was likely to confirm or 
dispel their suspicions quickly.” United States v. Shaipe, -170 U.S. 675, 686 (1985). Tn order 
for ihe delention to be considered reasonable the officers must make "speedy and appropriate 
inquiries in a reasonable w'ay.” Tehrani, 49 F.3d at 61. 

Ashcroft, supra note 6. 

See, e.g.. Andy Sher, Area Law Enforcement Agencies not Interested in Policing 
Immigration Laws, CHATTAXOOGA TlItlES FREE PRESS, June 17, 2002, at Bl; Paul Coggins, 
FaiMing hninigrati,nn Fnfnrcement an Lnr.ril Police Won’t Work, FLJI.'I'ON COUNTY D.AI LY T?EP., 
May 9, 20D2: (3hris McGann, Police Balk at WaLchtng for Illegal IrnmigratUs: Local 
Departments Say They Don't Have Time or Money to do Federal Agencies' Work. SEATTLE 
POST-iNTELLIGENCER. May 2. 2002. at Al. 
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arrest and detain aliens for violations of immif^ration law prior to 
transfer to federal immigration authorities, it has been the regular 
practice of the federal government to reimburse such agencies for 
any detention costs incurred.^” Others claim that cooperating 
police departments will lose the assistance of illegal aliens in 
reporting crimes.^'^ Of cour.se, this claim is based on the as.sertion 
that illegal aliens make a regular practice of contacting the police to 
report crimes — an unproven assertion that is dubious, at best.^*'’ 
Nonetheless it impels some observers to advocate non-cooperation. 
One studenl comment, without even mentioning the federal 
prohibition of sanctuary policies in 8 U.S.C. §§ 1373 and 1644,^” 
urges states to withhold virtually all cooperation with ICK by 
adopting statutes patterned after New York City’s sanctuary 
policy.^'* 

While some critics of local immigration arrests refuse to recognize 
the voluntary nature of such a.ssistance, others focus their 
opposition to local arrest authority squarely on its voluntary nature. 
They complain about the inevitable consequence that Hows from a 
system of voluntary cooperation — differences in the enforcement 
resources devoted to such arrests by various law enforcement 
agencies.^'® One critic, Iluyen Pham, goes so far as to argue that 
variation in local police intere.st in making immigration arrests 
renders all local arrests unconstitntional. According to Pham, 
“Because of its effect on foreign policy, the immigration power mu.st 
be exercised exclusively and uniformly by the federal 
government.”^™ 

Unfortunately for Pham, there is no case law supporting his 


This reimbursement authority is pro\T.d.ecl in 8 U.S.C. §§ 1103(a)(10), 1103(a)(ll), § 
ii03(f). 

The AUurnej' General, in support of persons in aclminislraLive detention in non-Federal 
institutions, is aifthorized — (A) to make payments from funds appropriated for the 
administration and enforcement of the laws relating to immigration, nattiralization. and 
alien registration for necessary clothing, medical care, necessary guard hire, and the 
housing, care, and security of persons detained by the Service pursuant to Federal law 
under an agreement with a State or political subdivision of a State[.] 

8 U.S.C. § 1103(a)(;il) (2000). 

Sei^, ii.g., Shnr, nnto 313. 

aScc Kobach Testimony, note 74. 

See supra Part IV. B. 

Kebiawi. sujira note 14, at 846-47. 

See, e.g., Yanez & Soto, supra note 280, at 31. Yanez and Soto criticize inconsistency in 
enfoi’cenient, and argue that this is a reason for Congress to exeiTise its preemption 
authority. However, they do not leax4 to the conclusion lhal a lack of uniform enforcemenl is 
unconstitutional. See id. at 31. 

Pham, supra note 14, at 996. 
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conclusion. Kathcr, ho rolios on the Supremo Court’s holding in 
Graham v. Richardson that a state law denying well'are benents to 
certain resident aliens encroached on the federal government’s 
exclu.9ive immigration power. Contrary to Pham’s assertion, the 
Graham Court did not rely on, or oven mention, foreign policy in 
reaching its conclusion.^"" Itather, the Court found that, because the 
state law at issue was “inconsistent with federal policy,” it 
“encroach[ed] upon exclusive federal power” to regulate 
immigration.”*^ The crucial qualifier hero is the fact that the state 
law was Inconslsieni with federal policy. The provision of state 
assistance to the federal government by making immigration 
arre.sts for violations of law defined by Congre.s.s is in no wmy 
inconsistent with federal policy. 

’fhe .second flaw in Pham’s rea.soning is his leap from diverse state 
laws defining the rights and privileges of aliens to diverse state 
resources used to assist in the enforcement of uniform federal law. 
Where the former poses an obvious throat to the federal power to 
define immigration laws in a uniform manner, the latter po.ses no 
such throat. The fact that enforcement resources may bo 
concentrated in one part of the country anil scattered in another 
part of the country does not change the reality that the same federal 
laws govern the entire country. Bizarrely, Pham concludes that 
hecaiise the federal government devotes a lower level of ICE 
manpower to some interior regions of the country, a decision by 
local police in that region to assist ICE by making immigration 
arrests is tantamount to the creation of a new immigration policy 
Pham’s argument assumes that when ICE devotes a comparatively 
lower level of manpower to a particular region it ishecau.se ICE has 
made a conscious “policy” decision not to apply the law in that 
region of the country. On the contrary, such decisions regarding the 
deployment of limited ICE resources are made because the highest 
concentrations of law breakers are eLsewhere. The law remains the 
same everyw'here. 

The third problem with Pham’s argument is that it ])roves too 
much. If the uneven distribution of state and local enforcement 
resources really does violate a “cnu.stitutional mandate for uniform 
immigration laws” because it creates “uncertainty as to how a 


Id. at 994-95 (citing Graham v. Richardson, 403 U.S. 3G5, 37G-77 (1971)). 
rScc Graham, 403 U.S. nt, 378-80. 

7dat380. 

Pham, supra note 14, at 996. 
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country’s nationals will bo treated within the United States, then 
the uneven dislribution of federal enforcement resources po.ses the 
samo problem. For example, the forces of the Border Patrol operate 
only in border states.^’’’ and IGF agents are distributed to the areas 
of groatc.st need, not according to a uniform geographic distribution 
plan.'"^ Pham attempts to answer this argument by saying that the 
uneven distribution of federal resources is distinguishable because 
it relleots unitary decision-making by a single federal 
government.^"* But the uncertainty on the part of foreign nationals 
is the same, and it is this uncertainty that “in turn, affeot[s] that 
country’s relations with the United States” and leads to the 
con.stitutional violation imagined by Pham.^*® Although one might 
object to the uneven distribution of enforcement resources on 
various policy grounds, a constitutional objection is difficult, if not 
impossible, to sustain. 

Michael J. Wishnie, another academic critic of state and local 
arrest authority, presents a less fanciful case.*““ But he makes a 
number of crucial mistakes nonetheless. Wishnie takes the position 
that Congress has preempted state and local police from arresting 
aliens not only for civil violations of immigration law, but akso for 
criminal violations of immigration law.**' The greatest problem for 
Wi.shnie is that the case law o.stensibly supporting his claim has 
evaporated. lie rests his position chiefly on the Ninth Circuit 
opinion in Mena v. City of Sinii Valley, in which the court stated, 
“[l]t is doubtful that the police officer had any authority to question 
Mena regarding her citizenship.”*** WLshnie should have waited for 


“ Id. ai 996. 

See id. at 972; Jon Bonne. Huge Gaps Remain on Northern Border, MSKBC (July 2002), 
htT:p://www,msiibc.nisn,com/id/30 70731/. 

See, e.g., U.S. IminigTaTion &, Customs Enforcement, Fact Sheet: ICE Border Security & 
TtTinngrntinn Etiforconiont (Oct,. 18, 2004), http://www.ico.gnv. 

Ph.iTn, m/im note 14, at 996— 97. 

™ Id. at 995. Of course the supposition that uncertainty on the part of foreign nationals 
defeats federal law enforcement interests is itself absurd. If aliens knew with certainty where 
immigration law enforcement resources were deployed, it would be even easier to break the 
law and evade law enforceinent. 

Bcc Wishnie, .supra note 14. 

7d. at 1089-90. 

Mena v. City of Simi Valley, 332 F.3d 1255, 1265 n.l5 (9th Cir. 2003); see Wis hni e, 
supra note 14, at 1091. Wishnie also overstates the effect of this language in the Mena 
decision, implying that the Ninth Circuit somehow reversed its earlier holding iii Gonzales v. 
City of Peoria that “nothing in federal law precluded Peoria police from enforcing the criTninal 
provLsions of the Immigration and NaturaliztiLion Act.' 722 F.2d 468, 477 (9Lh Cir. 1983). In 
fact, the Ninth Circuit in Mena did not even mention Gonzales. Apparently, Wishnie believes 
that the Ninth Circuit was attempting to reverse a precedent without even mentioning that 
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the Supromc Court to hoar tho case boforo writing. 'Pho Supremo 
Court reversed the Ninth Circuit in Muehler v. holding 

unequivocally that police officers are within their rights to question 
individuals about their citizenship.’^'' 

Wishnic’s second error is that he fails to distinguish between 
legislative enactment and executive enforcement. He leans heavily 
on the oft-quoted statement by the Supreme Court that “fplowor to 
regulate immigration is unquestionably exclusively a federal 
power.”’'' But ho neglects to mention that in tho following sentence 
the Court made clear that “regulate” referred to “state 
cnactmcnt[s].””'’ Wishnie wrongly equates state enactment of 
independent state laws (which may contradict or undermine federal 
law) with state assistance to the federal government in the 
enforcement of federal law.”’ He starts with the correct premise 
that the states may not exercise the “constitutional power to 
regulate immigration,” but then he extends that premise to bar the 
states from making arrests for violations of federal immigration 
law.”* This exlension of the premise is unsustainable, because 


precedeni:. 

125 S. Ct. 1465 (2005). 

See supra Part V. The only other case Jaw that Wishnie can muster is equally flimsy, 
lie attempts to draw some support from the Third Circuit’s use of the word "uncertainty ’ in 
CAiiTasc.a H. Ponierny, .*113 F.3f] 828 (Sd Cir. 2002), a raso in which tho Ttiird CiriTuit vneatod 
summary judgment, in a § 1983 action cunLentlin^ that New Jersey park rangers engaged in 
racial profiling when they arrested the plaintiffs for ■\holations of state and federal law and 
detained them for two to four hours while the rangers contacted federal immigration 
authorities. See id. at 830-3d. 837. Wishnie claims that the Third Circuit used the word 
“uncoi’tainty” to describe tho authority” nf state and local police to make inmiigration arrests. 
See Wishnie. supra note 14, at 1091. However, close examinal ion of the ease casts doubt on 
such a reading. The court stated, "There is too much imcertainty on this record of the state of 
the law with respect to state rangers’ authority to detain immigrants in this pre-September 
11 period to affirm the District Court's holding of qualified immunity . . . ." 313 F.Sd at 837 
(emphasis added). The court’s use of the phrase “on this record” is instructive — most likely 
roforring to tho disputed factual quosTion of wdiotlior the park rangers suspected only a 
violation of state law (swimming in the park after hours) when they made the arrests and 
only later developed suspicion that the plaintiffs had violated federal immigration laws, or 
w'hether the park rangers suspected both state and federal violations from the outset. Id. at 
836-37. Factual “uncertainty'” drove the court's decision: ’‘[T]he true facts as to what 
happened on August 3, 1998, elude us. Rut they' are the basis for all the legal theories that 
have clev'eloped mound this case. . . . [I]ii light of the dilTering versions of the facts, any 
judgment was premature.” Id. at 837. Regardless of what the court was refeiTing to when it 
used the word “uncertainty," the court offered no judgmenx whatsoever on the question of 
whether state and local police possess authority to make immigration arrests. 

De Canas v. Bica, 424 U.S. 351, 354 (1976), quoted in Wishnie, supra note 14, at 1088— 
89. 

at354. 

See Wishnie, supra note 14, at 1089. 
id. at 1089-96, 
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while state enactments mif^ht well impede federal plenary authority 
to regulate immigration, state assistance in the form of arrests 
enhances the federal government’s ability to enforce its laws. 
Indeed, “it would he unreasonable to .suppose that [the federal 
government’s] purpose was to deny to itself any help that the states 
may allow.”^^^ As the Ninth Circuit has ob.served, “Although the 
regulation of immigration is unquestionably an exclusive federal 
power, it is clear that this power does not preempt every stale 
activity affecting aliens. . . . Federal and local enforcement have 
identical purposes — the prevention of the misdemeanor or felony of 
illegal entry.’’^*' 

Wishnie’s third error in con.structing his argument that Congress 
has preempted all local arrest authority is that he interprets 
congre.s.sional actions in a selective and untenable way. He 
completely ignores the congressional recognition and preservation of 
local arre.st authority in 8 U.S.C. § lB57(g)(l()), the authorization of 
compensation for local law enforcement agencies that arrest and 
detain aliens in 8 U.S.C. § 1103, the prohibition of local policies 
restricting the sharing of immigration status information in 8 
U.S.C. § 1373 and 8 U.S.C. § 1644, and the congressional 
authorization of funds to create the LESC and QRTs, which 
facilitate immigration arre.sts by local police.'^* In.stead, Wishnie 
focuses on a select few provisions of immigration law and attempts 
to draw' a rather strained conclusion from them, ffe points to 8 
U.S.C. § i324(c) and 8 U.S.C. § i252c, which expressly convey local 
enforcement authority (something he claims is constitutionally 
impermissible, in any case)’*^ and declares that Congress intended 
to implicitly preempt general arre.st authority hy conveying arrest 
authority in specific circumstances.^"*’ Ilis argument assumes that 
there can be no other explanation for these relatively narrow 
conveyances of arrest authority. However, the Ninth and Tenth 
Circuits have analyzed the legislative history of the statutes in 
question and have found that there are in fact other explanations — 
explanations that lead to a different conclnsion. ’Phe Ninth Circuit 
held that the wording of 8 U.S.C. § 1324(c) was the product of a 
conference committee that chose to make the enforcement authority 


“ Marsh v. United States, 29 F.2d 172, 174 (2d Cir. 1928); see supra Parts ni-IV.A. 
Gonzalez v. City of Peoria, 722 F.2d 4G8, 474 (Sth Cir. 1983). 

.4W7?ra Part TV. R; WisTinic, .m^iranotc 14, at 1092-95. 

Wishnie, n up r a note 14, at 1089. 

Id. at 1092-94, 
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of that provision consistent with 8 U.S.C. §§ 1325 and 1326, whoro 
local arrest authority implicitly existed. Therefore, 8 U.S.C. § 
1324(c) was not intended to preclude local arrest authority.^'” The 
'tenth Circuit reviewed the history of 8 U.S.C. § 1262c at great 
length and concluded that the wording was chosen to clarify that a 
“perceived federal limitation” on local arre.st authority did not 
exist.^'*'^ Accordingly, the court concluded, the “legislative history 
does not contain the slightest indication that Congress intended to 
displace any preexisting enforcement powers already m the hands of 
slate and local ofllcers.”^'''’ 

The only other provisions of federal law that Wishnie points to are 
tho.se that authorize the federal government to enter into special 
agreements with state and local law enforcement — section 287(g), 
which is basis for the Florida and Alabama MOUs,’'’^ and 8 U.S.C. § 
1103(a)(8), which allows enforcement authority to be conveyed in 
respoii.se to a “mass influx of aliens.”^'’* He asserts that such 
agreements would bo “superfluous” if inherent local arrest authority 
existed.^^^ Here, Wishnie fails to recognize that the comprehensive 
cnforcomont authority convoyed by both provisions goes well beyond 
the inherent arrest authority po.s.sessed by local police. 'the 
breadth of section 287(g) authority is discussed at length above.^’“ 
As for 8 U.S.C. § 1103(a)(8), the sweeping terms of the provision 
leave no doubt on this score: state or local police may be authorized 
“to perform or exercise any of the powers, privileges, or duties 
conferred” on federal immigration officers.^'' This provision allows 
local police to be effectively transformed into federal immigration 
officers during periods of mass influx. This broad authority cannot 
be equated with mere arrest authority. Thus, Wishnie’s claim that 
these statutory provisions would be superfluous in the presence of 
inherent arrest authority collapses. 

Vll. Conclusion 

In summary, the conclusion that state and local police possess 


™ fio/Kolas, 722 F 2tl iit +7B. 

UmLetl Suites vu Vasquez-zMvarez, 176 F.Sd 1294, 1298-1300 (lOLh Cir. 1999); nee supra 
Part IV. F. 

Vasquez-Alvarez, 176 F.Sd at 1299. 

5ee supra Part II. G. 

Wishnie, ^upra note 14, at 1094—95. 

Id. (It 1095. 

See itupra Part II.G. 

8 U.S.C. § 1103(a)(8) (2000) (emphasis added). 
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inhoront authority to mako immigration arrests whore individuals 
have violated either criminal provisions of the TNA or civil 
provisions of the INA that render an alien doportable rests on a 
solid legal foundation. All federal circuit courts that have addres.sed 
the issue have recognized such inherent arrest authority, and no 
court has opined to the contrary, h'he que.stion of whether this 
inherent arrest authority has been preempted by the federal 
government is also one on which a relatively stable comsensus 
exists. The Tenth and Fifth Circuits have squarely concluded that 
no preemption has taken place with re.spect to arrests for either 
criminal or civil violations of immigration law. The Eighth Circuit 
ha.s implicitly reached the same conclusion. And the Ninth Circuit 
has only suggested a distinction between civil and criminal 
violations by a.s.suming one in dicta in the case of Gonzales u. 
Peoria.^^^ Moreover, as the Ninth Circuit itself acknowledged, any 
judicial finding of preemption hinges upon the clear demonstration 
of congressional “intent to preclude local enforcement.”^^^ In the 
twenty-three years since Gonzales v. Peoria, Congress has done 
much to dispel any illusion that it intended to displace local 
as.sistance. Congress has repeatedly acted to jireserve, support, and 
encourage local arrest authority.’'"* 

d’his authority is being exercised regularly throughout the 
country. The reality on the street is that local police make 
thousands of immigration arrests for both civil and criminal 
violations of federal immigration laws every year.’" Beleaguered 
ICE agents already rely heavily on this as.8i.stance, and 
improvements in immigration enforcement arc likely to depend on 
even greater state and local participation in federal immigration 
enforcement efforts. If the rule of law is ever to be restored in 
immigration, state and local arrest authority will be a crucial 
component of that restoration. It is important to note that in the 
four years after 9/11, despite determined federal efforts to expand 
the number of ICE interior enforcement agents, the total number of 
such agents remained relatively constant, hovering just below the 
2,000 mark. Even if the number of such agents magically doubled 
in a single year, ICE would still lack the manpower necessary to 


Gonzales v. City of Peoria, 722 F.2d 468, 474-75 (9th Cir. 1983). 

7d. at474. 

Spp fiupra Part TTT.R. 

This is evident, in the sLutistios xirovidedby ICE reytirLliny: the more than 2,300 arrests 
by QUTs in a three-month period. See supra text accompan^diig note 154. 
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enforce immip^ration law single-handedly. The more than 800,000 
state and lixial law enibrcenient ofllcers in the United Slates 
constitute a vital force multiplier. 

Most importantly, state and local police officers repre.sent a 
critical line of defense in the war against terrorism. In the six 
months before 9/11, there were four tragic mis.sed opportunities to 
arrest the leaders and pilots of the 9/11 terrorists.^* Had the 
federal government acquired and disseminated information about 
basic civil immigration violations to local law enforcement through 
the NCIC system, several terrorists might have been arrested, and 
the 9/1 i plot might have unraveled. This reality is instructive. As 
George Santayana reminded us: “Progres.s, far from conai.sting in 
change, depends on retentiveness. . . . Those who cannot remember 
the past are condemned to repeat it.”^” 


See eupru Pari. II .A. 

George Santayana, The Life of Reason 82 (Charles Scribner’s Sons 1953) (1905). 


Mr. King. And while I am working my way down through this 
list of paperwork that has been accumulated during this hearing, 
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I have in my hand three articles that address the Southern Poverty 
Law Center. One is Harper’s magazine, one is Discover the Net- 
works, the other is Human Events. And I ask unanimous consent 
to enter those into the record. 

Ms. Lofgren. Without objection, so ordered. 

Mr. King. Thank you. Madam Chair. 

[The information referred to follows:] 



177 


Page 1 of 4 


DISCOVERTHmETWORia.ORG 

A GUIDE TO THE POLITICAL LEFT 


HOME GUIDE SEARCH CONTACT STAY CONNECTED FRONTPAGEMAG CORRECTIONS 


S<»tttheni Poverty Law Center: Acttvilies, Agendas, and Worldview 

By Jacob Laksin 
Dtacover The SetwoHa 
2005 


The Southern Poverty Law Center is characterizing critics of last week's pro-open borders rallies (held in several U.S. 
cities) as “anli-immigration extreroists” who have made “open calls for terrorist violence, including truck bombs, machine 
gun attacks, and assassinations of U.S. senators and memb^ of Congress." To make the point, the SPLC website quotes 
extremist New Jersey nwJio host Hal Turner, who said, “1 advocate using extreme violence against illegal aliens. Clean 
your guns. Have plenty of ammunition. Find out where the largest gathering of illegal aliens will be near you. Go u> the 
area well in advance, scope out several places to position yourself and then do what has to be done." 

To further buttress its condemnatory portrayal of those who oppose amnesty and open borders, SPLC quotes several 
anonymous individuals who recently posted similarly incendiary comments on various Internet websites. For example, it 
cites the comments of "a neo-Nazi using the pseudonym *Mr. 88’ ... in aposi on the while supremacist website 
Stormfront," Said Mr. 88: "We arc headed for civD war, folks. Are you ready? We have to start killing in massive 
numbers so that the savages of the world have fear of the almighty white man again! Killing is the only way to cure these 
ills!" SPLCabo quotes what if called an "anb-immigration hardliner*’ identifying himse1f(orherselOas 
"GoHomelllegals," who, in a post cm the "Close Borders" Yahoo user group, advocated running over young protesters 
with automobiles. Moreover, SPLC notes that another Closed Borders user wrote. “When violent responses occur, the 
amount of support they receive will amaze you. Furthermore, when people see how utterly unable to stop them the 
government is, H will incite further acts, and so, until it snowballs into a full-scale shooting war. Picture every major c’lty 
within 500 milesof Mexico turned into Beirut in 1983 All that's missing is the spark, and it won't be long in coming" 

In SPLC’s calculus, opponents of immigration control and cnforccmem are nothing more than hate-filled racists intern on 
killing nonwhite "immigrants." 

Founded in 197 1 by a pair of Alabama lawyers, Morris Dees and Joe Levin, (he Montgomery-based Southern Poverty 
Law Center quickly built a reputation as Amenca'i leading “civil rights law firm," suing Southern institutions resistant to 
desegregation, publicizing hate crimes, and using the media to denounce the perpetrators of those crimes. At the time of 
the SPLC's founding, Julian Bond, who currently chairs the NAACP, was named the fledgling group's first president 

During the 1970s and 1980s. SPLC courtroom challenges focused on such issues as reforming conditions in prisons and 
mental health facilities. When Klansmcn in Decatur. Alabama disrupted a M^ 26, 1979 civil rights gathering, the SPLC 
filed its first civil suit against a major Klan organization. Within two years, the Center had launched its Klanwalch 
campaign (later renamed the Intelligence Project) “to monitor organized hate activity across the country." In an effort to 
hold white supremacist leaders accountable for their followers' violeiKC, the SPLC sued for monetary damages on behalf 
of victims of Klan violence, effectively bankrupting several major Klan organizations and "dr8w(ingl national anention to 
the growing threat of white supremacist activity." In the SPLC’s view. American sociefy remains irredocraably rife with 
bigotry aimed at racial and ethnic minorities. 

More recently, however, It is the SPLC that has found itself on the defensive. Critics from across the political spectrum 
charge the Center with betraying Its professed commitment to advancing civil ri^tu. The SPLC levels accusations of 
racism unjustly, branding os ''bigoted' many groups and individuals whose only crime lies in their refusal lo embrace ihe 
SPLC's leftwing agenda. Some accuse the SPLC of pureuing revenue rather than justice, by orchestrating hindraising 
campaigns that exaggerate the prevalence of racism to ensure a steady stream of donations from the Center's alarmed 
supporters. The SPLC consistently claims to detect evidence of while racism infesting virtually every crevice of American 
society. The Center states, for instance, “Like most of the southeastern U.S., Georgia has seen an explosion in Hispanic 
immigration in recent years — over a half million since 1 990 alone. As hate groups exploit die racial tension stemming 
from the area's growth, locals have launched violent attacks against immigrant workers." 


http://www.discoverihenctworks.org/Aiticles/splcworldvicw.htmi 
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The SPLC’s ideological biases are evident in its map of Active U.S, Hate Groups. Although the SPLC denounces 
extremist religious groups like the Jewish Defense League and Westboro Baptist Church, no mention is made of even a 
single extremist Muslim group. Similarly, while far-right groups like the Council of Conservative Citizens are tagged as 
hate groups, the SPLC withholds judgment on extremist leftwing groups. The aforementioned Intelligence Project, an 
SPLC initiative that monitors hate and extremist groups around the United States, is conspicuously selective in its 
scrutiny. Whereas rightwing groups are routinely the subjects of Intelligence Project reports, the political left, as 
evidenced by the dearth of critical literature, is above suspicion. In 2003, for instance, the SPLC hosted a forum 'tailed 
“Right-Wing Extremism in a Transatlantic Perspective,” which, as one SPLC report noted, sought to develop strategies to 
combat “the radical right.” Of the radical left, no mention was made. 

As part of its transparently one-sided approach to outing alleged hate groups, the SPLC is not above flinging fictional 
charges against its ideological adversaries. One particularly egregious example was a 2003 article called “Into the 
Mainstream,” featured in the SPLC’s quarterly magazine. Intelligence Report. Authored by fringe leftist Chip Berlet, this 
tendentious report deliberately mangled quotes and omitted context, to make the case that “right-wing foundations and 
think tanks support efforts to make bigoted and discredited ideas respectable.” Among the groups that came in for the 
SPLC’s scorn was the Center for the Study of Popular Culture, and its founder, David Horowitz. After wresting, out of 
context, several of his quotes on the subjects of African Americans and slavery, the report charged Horowitz with a 
“selective rewriting of history” — a distortion so patently dishonest that it prompted Horowitz to pen an open letter to 
SPLC co-founder Morris Dees, wherein he answered the attack and called on Dees to apologize and remove the report 
from the SPLC’s Web site. Dees complied on neither count. 

In support of the charge that the SPLC unfairly targets groups that do not share its politics, critics point to the Center’s 
comparatively charitable treatment of leftwing groups. Radical organizations like United for Peace and Justice, for 
instance, are hailed as “social justice groups,” a designation that also extends to feminist groups like Equality Now, a 
number of gay rights groups, Human Rights First, Amnesty International, and Jesse Jackson’s National Rainbow/PUSH 
Coalition. 

The SPLC takes its commitment to leftwing politics yet further in its Teaching Tolerance program. Established in 1991, 
this initiative is billed as “an educational program to help K-12 teachers foster respect and understanding in the 
classroom,” Closer inspection, however, reveals that the program, far from a good-faith effort to instruct schoolchildren in 
the merits of tolerance, is designed to spread the virtues of political correctness among pupils while promoting liberal 
pieties among their teachers. One recent Teaching Tolerance campaign, for instance, urged students to oppose the use of 
Native American mascots among sports teams by taking up a letter-writing campaign. “The audience for their letters have 
included, but not been limited to, owners and players of professional sports teams, members of organizations opposed to 
the use of Native American mascots, high school and middle school principals, school board members, university trustees, 
university coaches, and the editor of the local newspaper,” boasted one teacher involved in the campaign. 

Highlights of these campaigns are featured in a biannual publication. Teaching Tolerance magazine, which, according to 
the SPLC, boasts a circulation of 600,000 educators in more than 70 countries. Noting that nearly 90 percent of K-12 
teachers in the United States are white, while 36 percent of students “are students of color,” one recent article suggested 
that this fact was evidence of racism in the teacher-hiring process, The article’s author ruminated about “how white 
teachers can help dismantle a legacy of racial domination and injustice,” offering proposals to “white teachers in 
challenging racial bias in curriculum and in school culture.” 

A corollary to the Teaching Tolerance initiative is another SPLC Web site, Tolerance.org. Created in 2001, this site 
“offers a wide variety of resources to support anti-bias activism.” But Tolerance.org, like Teaching Tolerance, 
promulgates its own set of biases. In January of 2004, the site featured a broadside against the film The Lord of the Rings: 
The Return of the King - calling it “little more than a glorified vision of white patriarchy.” The reviewer, a black woman, 
proceeded to denounce the cast as “manly men who are whiter than white.” She derided the film as “Eurocentric” and 
mocked its protagonists as “Anglo-Saxon souls.” 

The SPLC regularly engages in fear-mongering to raise funds for its various campaigns. For instance, in 1992 it asserted 
that some 346 white-supremacist organizations were operating in the United States. However, that number was 
disputed by critics like Laird Wilcox, an author who has conducted research into extremism on both the far left and far 
right. According to Laird, “the actual figure is about 50.” Similarly, leftwing journalist Alexander Cockbum accused the 
SPLC’s Dees of raising funds “by frightening elderly liberals that the heirs of Adolf Hitler are about to march down Main 
Street.” Ethical questions about the SPLC’s tactics were also raised by Harper 's Magazine, which took issue with the 
SPLC’s wont for suing entire hate groups for the crimes commited by its indvidual members, “a practice that, however 
seemingly justified, should give civil libertarians pause.” Harper 's further chastised the SPLC for abandoning leftwing 
causes in order to woo well-heeled benefactors with trumped-up claims of right-wing extremism. 


http://www.discoverthenetworks.org/Articles/splcworldview.html 
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On the evidence of its current activities, such censure has gone unheeded by the SPLC, which persists in maintaining that 
the danger posed by rightwing hate groups is far greater than generally believed. When a November 2004 FBI report 
revealed a total of 7,489 hate crime incidents in 2003, spokeswoman Heidi Beirich immediately faulted the findings for 
understating the magnitude of hate crimes committed in the U.S, “We have found several flaws [with the FBI report],” 
insisted Beirich. “We think there’s really more like 50,000 hate crimes out there each year.” 

On occasion, in its zeal to highlight the alleged dangers of rightwing extremism, the SPLC puts forth erroneous 
information. In October 2004, for instance, the SPLC’s chief investigator, Joe Roy, accused Macon State College 
professor Roger Roots, who had a history of extremism, of being a former leader of the Knights of the KKK — charges 
that were published in Georgia’s Macon Telegraph newspaper but were later proved to be wholly untrue. 

However dubious from an ethical standpoint, such tactics have proven a financial windfall for the SPLC, — a fact 
demonstrated by the Center’s significant endowment. Created in 1974, the endowment sets aside funds for the day when, 
according to the SLCP’s directors, “nonprofits like the Center can no longer afford to solicit support through the mail 
because of rising postage and printing costs.” Reports indicate that the SPLC will have little to worry about in this 
respect. In 1996, USA Today hailed the SPLC, with its $68 million in assets, as “the nation’s richest civil rights 
organization.” Since then, the Center’s fortunes have only improved. At the end of fiscal year 2003, the SPLC’s 
endowment totaled $120.6 million. 

The SPLC’s financing strategy has incurred the ire of critics. In 1995 Alabama’s Montgomery Advertiser published a 
series of investigative reports about the Center’s operations. Although the paper had initially been sympathetic to the 
SPLC’s leftwing aims — “[W]e were essentially boosters for the Center, We parroted their press releases,” Advertiser 
editor Jim Tharpe later recalled — it decided to pursue the series based on leads from former SPLC employees. What the 
paper found was that the SPLC, throughout its history, had never spent more than 3 1 percent of its income on actual 
programs. Whereas many nonprofit organizations spent upward of 75 percent of their budgets on operational programs, 
the SPLC regularly spent as little as 18 percent. 

The Advertiser’s reports also raised questions about the SPLC’s fundraising practices. In one instance, the SPLC won a 
celebrated $7 million settlement after suing a Ku Klux Klan organization in Alabama. However, because the Klan had no 
means of paying off the sum, the SPLC’s client, the mother of a black man lynched by Klansmen, received only a 
$51,000 building, formerly belonging to the Klan, as reimbursement. Far more substantial was the SPLC’s profit. Having 
garnered $9 million in donations in a two-year fundraising campaign for the trial, the SPLC’s directors afforded 
themselves salaries of $350,000 for its duration. A 1998 survey conducted by the A^arioua/Jourua/, a nonpartisan 
publication, shed further light on the benefits that SPLC heads have reaped from their organization. Comparing a list of 
78 advocacy groups, the survey showed that Morris Dees earned tens of thousands of dollars more than the officers of 
most of the groups, including the heads of such prominent organizations as the ACLU, the NAACP Legal Defense and 
Education Fund, and the Children’s Defense Fund. 

Findings like these provoked more questions about the SPLC’s fundraising practices. After the SPLC took in more than 
$44 million in revenue — $27 million from fundraising and $17 million from stocks and other investments — in 1999, The 
Nation magazine lambasted the Center for spending nearly $6 million on fundraising activities but only $2.4 million on 
litigation, “What is the Southern Poverty Law Center doing?” asked Nation senior editor JoAnn Wypijewski. Answering 
her own question, she wrote, “Mostly making money.” More criticism lay in store. In 2003, Virginia’s Fairfax Journal 
called attention to the fact that the tax-exempt SPLC, a participating member of the federal government’s yearly 
workplace fundraising drive known as the Combined Federal Campaign, had failed an audit by the Arlington-based Better 
Business Bureau’s Wise Giving Alliance. The audit stipulated that at least 50 percent of an organization’s total income 
should be set aside to fund its programs. Instead, 89 percent of the Center’s budget went toward fundraising and 
administrative costs. Adding up the numbers, Xhe Journal observed that anyone wishing to make a $100 donation to the 
SPLC would find that only $11 went to the Center’s expressed mission of advancing civil rights. “Not much bang for the 
buck there,” the paper stated. 

Between 2000 and 2003, the SPLC was the recipient of 48 foundation grants of $1,000 or more, including grants of 
$300,000 and $545,000 from Cisco Systems Foundation; $500,000 from the Richard and Rhoda Goldman Fund; and one 
$466,000 grant and two $545,000 grants from the Picower Foundation. 

Other funders of the SPLC include: the Arcus Foundation; the Baltimore Community Foundation; the Beneficia 
Foundation; the Boston Foundation; the Caplan Charity Foundation; the Community Foundation for Southeastern 
Michigan; the Community Foundation (Silicon Valley); the Cushman Family Foundation; the Dibner Fund; the Falcon 
Charitable Foundation; the Joseph and Bessie Feinberg Foundation; the Fel(inan Foundation; the Fuchsberg Family 
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Foundation; the Gardner Foundation; the Edward and Verna Gerbic Fsmily Foundation; the Gilo Family Foundation; the 
Jackson and Irene Golden 1989 Charitable Trust; the Grove Foundation; the John S. Hilson Family Fund; the Handleman 
Charitable Foundation Trust; the J.M. Kaplan Fund; the Kaplen Foundation; the Marble Fund; the Morgan Chase 
Foundation; the New York Community Trust; the Peninsula Community Foundation; the Louis and Harold Price 
Foundation; the St. Paul Foundation; the Raine and Stanley Silverstein Family Foundation; the Spiegel Foundation; the 
Mike and Corky Hale Stoller Foundation; the Wasserraan Foundation; the Willow Springs Foundation; and the Jim and 
Elaine Wolf Foundation. 

The SPEC’S attempts to parry criticism that its operations amount to a fundraising racket have served only to ftiel it. 
Morris Dees raised eyebrows in the 1990s when he told an interviewer, “I learned everything I know about hustling from 
the Baptist Church. Spending Sundays on those hard benches listening to the preacher pitch salvation - why, it was like 
getting a Ph.D. in selling.” 
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The Church of Morris Dees 


By Ken Silverstein — Harper's Magazine, November 2000 

How the Southern Poverty Law Center profits from intolerance 

Ah, tolerance. Who could be against something so virtuous? And who could object to the 
Southern Poverty Law Center, the Montgomery, Alabama-based group that recently sent 
out this heartwarming yet mildly terriiying appeal to raise money for its "Teaching 
Tolerance" program, which prepares educational kite for schoolteachers? Cofounded in 
1971 by civil rights lavyyer cum direct-marketing millionaire Morris Dees, a leading critic 
of "hate groups" and a man so beatific that he was the subject of a made-for-TV movie, the 
SPLC spent much of its early years defending prisoners who faced the death penalty and 
suing to desegregate all-white institutions like Alabama's highway patrol. That was then. 

Today, the SPLC spends most of its time-and money-on a relentless fund-raising 
campaign, peddling memberships in the church of tolerance with all the zeal of a circuit 
rider passing the collection plate. "He's the Jim and Tammy Faye Bakker of the civil rights 
movement," renowned anti- death-penalty lawyer Millard Farmer says of Dees, his former 
associate, "though I don!t mean to malign Jim and Tammy Faye." The Center earned $44 
million last year alone-$27 million from fund-raising and $ 1 7 million from stocks and 
other investments-but spent only $ 1 3 million on civil rights program , making it one of the 
most profitable charities in the country. 

The Ku Klux Klan, the SPLC's most lucrative nemesis, has shrunk from 4 million members 
in the 1920s to an estimated 2,000 today, as many as 10 percent of whom are thought to be 
FBI informants <http://www.servtech.com/~grugyn/kkk-5.htm> . But news of a declining 
Klan does not make for inclining donations to Morris Dees and Co., which is why the SPLC 
honors nearly every nationally covered "hate crime" with direct-mail alarums full of 
nightmarish invocations of "armed Klan paramilitary forces" and "violent neo-Nazi 
extremists," and why Dees does legal battle almost exclusively with mediagenic villains- 
like Idaho's arch-Aryan Richard Butler-eager to show off their swastikas for the news 
cameras. 

In 1 987, Dees won a $7 million judgment against the United Klans of America on behalf of 
Beulah Mae Donald, whose son was lynched by two Klansmen. The UKA's total assets 
amounted to a warehouse whose sale netted Mrs. Donald $5 1 ,875 . According to a 
groundbreaking series of newspaper stories in the Montgomery Advertiser, die SPLC, 
meanwhile, made $9 million from fimd-raising solicitations featuring the case, including 
one containing a photo of Michael Donald's corpse. 

Horrifying as such incidents are, hate groups commit almost no violence. More than 95 
percent of all "hate crimes," including most of the incidents SPLC letters cite (bombings, 
church burnings, school shootings), are perpetrated by "lone wolves." Even Timothy 
McVeigh, subject of one of the most extensive investigations in the FBI's history-and one of 
the most extensive direct-mail campaigns in the SPLC's-was never credibly linked to any 
militia organization. 

No faith healing or infomercial would be complete without a moving testimonial. The 
student from whose tears this white schoolteacher learned her lesson is identified only as a 
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child of color. "Which race," we are assured, "does not matter." Nor apparently does the 
specific nature of "the racist acts directed at him," nor the race of his schoolyard tormentors. 
All that matters, in fact, is the race of the teacher and those expiating tears. "I wept with 
him, feeling for once, the depth of his hurt," she confides. "His tears washed away the film 
that had distorted my white perspective of the world." Scales fallen from her eyes, what 
action does this schoolteacher propose? What Gandhi-like disobedience will she undertake 
in order to "reach real peace in the world"? She doesn't say but instead speaks vaguely of 
acting out against "the pain." In the age of Oprah and Clinton, empathy— or the confession 
thereof— is an end in itself. 

Any good salesman knows that a products "value" is a highly mutable quality with little 
relation to actual worth, and Morris Dees-who made millions hawking, by direct mail, such 
humble commodities as birthday cakes, cookbooks (including Favorite Recipes of 
American Home Economics Teachers), tractor seat cushions, rat poison, and, in exchange 
for a mailing list containing 700,000 names, presidential candidate George McGovem-is 
nothing if not a good salesman. So good in fact that in 1998 the Direct Marketing 
Association inducted him into its Hall of Fame. "I learned everything I know about hustling 
from the Baptist Church," Dees has said. "Spending Sundays on those hard benches 
listening to the preacher pitch salvation-why, it was like getting a Ph.D. in selling." Here, 

Dr. Dees (the letter's nominal author) masterfiilly transforms, with a mere flourish of 
hyperbole, an education kit available "at cost" for $30 on the SPEC website into "a $325 
value." 

This is one of the only places in this letter where specific races are mentioned. Elsewhere, 
Dees and his copywriters, deploying an arsenal of passive verbs and vague abstractions, 
have sanitized the usually divisive issue of race of its more disturbing elements-such as 
angry black people-and for good reason: most SPEC donors are white. Thus, instead of 
concrete civil rights issues like housing discrimination and racial profiling, we get 
"communities seething with racial violence." Instead of racially biased federal sentencing 
laws, or the disparity between poor predominantly black schools and affluent white ones, or 
the violence against illegals along the Mexican border, the SPEC gives us "intolerance 
against those who are different," turning bigotry into a color-blind, equal-opportunity sin. 
It's reassuring to know that "Caucasians" are no more and no less guilty of this sin than 
African Americans, Asian Americans, Native Americans, and Hispanics. In the eyes of 
Morris Dees, we're all sinners, all victims, and all potential contributors. 

Morris Dees doesn't need your financial support. The SPEC is already the wealthiest civil 
rights group in America, though this letter quite naturally omits that fact. Other solicitations 
have been more flagrantly misleading. One pitch, sent out in 1995 -when the Center had 
more dian $60 million in reserves-informed would-be donors that the "strain on our current 
operating budget is the greatest in our 25-year history." Back in 1 978, when the Center had 
less than $10 million, Dees promised that his organization would quit fund-raising and live 
off interest as soon as its endowment hit $55 million. But as it approached that figure, the 
SPEC upped the bar to $100 million, a sum that, one 1989 newsletter promised, would 
allow the Center "to cease the costly and often unreliable task of fund raising. " Today, the 
SPEC's treasury bulges with $120 million, and it spends twice as much on fund-raising- 
$5.76 million last year-as it does on legal services for victims of civil rights abuses. The 
American Institute of Philanthropy gives the Center one of the worst ratings of any group it 
monitors, estimating that the SPEC could operate for 4.6 years without making another tax- 
exempt nickel from its investments or raising another tax-deductible cent ftom well- 
meaning "people like you." 
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The SPLC's "other important work justice" consists mainly in spying on private citizens 
who belong to "hate groups," sharing its files with law-enforcement agencies, and suing the 
most prominent of these groups for crimes committed independently by their members-a 
practice that, however seemingly justified, should give civil libertanans pause. The legal 
strategy employed by Dees could have put the Black Panther Party out of business or 
bankrupted the New England Emigrant Aid Company in retaliation for crimes committed by 
John Brown. What the Center's other work for justice does not include is anything that 
might be considered controversial by donors. According to Millard Farmer, the Center 
largely stopped taking death-penalty cases for fear that too visible an opposition to capital 
punishment would scare off potential contributors. In 1986, the Center's entire legal staff 
quit in protest of Dees's refusal to address issues-such as homelessness, voter registration, 
and affirmative action-that they considered far more pertinent to poor minorities, if far less 
marketable to affluent benefactors, than fighting the KKK. Another lawyer, Gloria Browne, 
who resigned a few years later, told reporters that the Center's programs were calculated to 
cash in on "black pain and white guilt." Asked in 1994 if the SPEC itself, whose leadership 
consists almost entirely of white men, was in need of an affirmative action policy, Dees 
replied that "probably the most discriminated people in America today are white men when 
it comes to jobs." 

Contributors to Teaching Tolerance might be surprised to learn how little of the SPLC's 
reported educational spending actually goes to education. In response to lobbying by 
charities, the American Institute of Certified Public Accountants in 1987 began allowing 
nonprofits to count part of their fundraising costs as "educational" so long as their 
solicitations contained an informational component. On average, the SPEC classifies an 
estimated 47 percent of the fund-raising letters that it sends out every year as educational, 
including many that do little more than instruct potential donors on the many evils of 
"militant right-wing extremists" and the many splendid virtues of Morris Dees. According 
to tax documents, of the $10. 8 million in educational spending the SPEC reported in 1999, 
$4 million went to solicitations. Another $2.4 million paid for stamps. 

In the early 1 960s, Morris Dees sat on the sidelines honing his direct-marketing skills and 
practicing law while the civil rights movement engulfed the South. "Morris and 
I...shared the overriding purpose of making a pile of money," recalls Dees's 
business partner, a lawyer named Millard Fuller (not to be confused with 
Millard Farmer). "We were not particular about how we did it; we just 
wanted to be independently rich." They were so unparticular, in fact, that in 1961 
they defended a man, guilty of beating up a journalist covering the Freedom Riders, whose 
legal fees were paid by the Klan. ("1 felt the anger of a black person for the first time," Dees 
later wrote of the case. "I vowed then and there that nobody would ever again doubt where I 
stood.") In 1 965, Fuller sold out to Dees, donated the money to charity, and later started 
Habitat for Humanity. Dees bought a 200-acre estate appointed with tennis courts, a pool, 
and stables, and, in 1971, founded the SPEC, where his compensation has risen in 
proportion to fund-raising revenues, firom nothing in the early seventies to $273,000 last 
year. A National Journal survey of salaries paid to the top officers of advocacy groups 
shows that Dees earned more in 1 998 than nearly all of the seventy-eight listed, tens of 
thousands more than the heads of such groups as the ACLEI, the NAACP Legal Defense 
and Educational Fund, and the Children's Defense Fund. The more money the SPEC 
receives, the less that goes to other civil rights organizations, many of which, including the 
NAACP, have struggled to stay out of bankmptcy, Dees's compensation alone amounts to 
one quarter the annual budget of the Atlanta-based Southern Center for Human Rights, 
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which handles several dozen death-penalty cases a year. "You are a fraud and a conman," 
the Southern Center's director, Stephen Bright, wrote in a 1996 letter to Dees, and 
proceeded to list his many reasons for thinking so, which included "your failure to respond 
to the most desperate needs of the poor and powerless despite your millions upon millions, 
your fund-raising techniques, the fact that you spend so much, accomplish so little, and 
promote yourself so shamelessly." Soon the SPLC win move into a new six-story 
headquarters in downtown Montgomery, just across the street from its current headquarters, 
a building known locally as the Poverty Palace. 
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Southern Poverty Law Center Pushes Twisted Definition of 
'Hate' 

by Matthew Vadum (more by this author) 

Posted 12/11/2006 ET 
Updated 12/11/2006 ET 

The Southern Poverty Law Center (SPLC) has one key message: The nation is 
boiling over with hatred and intolerance. Decades after the civil rights movement 
forever changed America and despite the enactment of the Civil Rights Act, the 
Voting Rights Act and the imposition of affirmative action, American race relations 
are always worse today than in the days of Jim Crow, according to SPLC. 

“Hate in America is a dreadful, daily constant. The dragging death of a black man in 
Jasper, Tex.; the crucifixion of a gay man in Laramie, Wyo.; and post-9/11 hate 
crimes against hundreds of Arab-Americans, Muslim Americans and Sikhs are not 
‘isolated incidents.’ They are eruptions of a nation’s intolerance.” That’s the message 
posted at Tolerance.org, a center website for its special project, “Ten Ways to Fight 
Hate: A Community Response Guide.” 

“Somewhere in America ... EVERY HOUR someone commits a hate crime. EVERY 
DAY at least eight blacks, four gays or lesbians, two Jews, two whites and one Latino 
become hate crimes victims. EVERY WEEK a cross is burned,” according to the 
guide [emphasis in original]. If the center’s math is correct, 8,760 “hate crimes” are 
committed in the U.S. every year and 52 crosses are burned. But that’s not exactly a 
tidal wave of bigotry in an ethnically diverse nation of 300 million people. 

The SPLC understands the importance of language. It fights what it labels “hate,” 
“intolerance” and “discrimination,” but it defines those terms very differently than 
most Americans would. To the center, you practice “hate” whenever you fail to 
genuflect with politically correct reverence before every human difference. 

In the SPLC’s world, armies of the night are forever on the march. Cross-burnings, 
lynchings and rampant racial discrimination are omnipresent. Those who question 
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the SPLC’s approach to race are blacklisted as contemptible bigots. 

The center lumps all sorts of groups on America’s political right together, labeling 
them enemies of the Republic. Conservative, libertarian, anti-tax, immigration 
reductionist and other groups are all viewed as legitimate targets for vilification. 

Big Money 

SPEC has an enormous endowment of more than $152 million, according to its 
2005 annual report. Its IRS Form 990 for the fiscal year ended Oct. 31, 2005, shows 
that the center took in gross receipts of $49.8 million that year, $29.7 million of 
which consisted of contributions and grants. 

According to its balance sheet, by Oct. 31, 2005, its total assets had ballooned from 
$173.2 million at the beginning of the fiscal year, to $189.4 million by year's end. 
SPLC’s endowment is so large that it reported endowment income of nearly $3.5 
million, including interest income of $728,356. 

Although SPLC bills itself as a civil rights law firm, it devotes only a fraction of its 
resources to actual legal work. Of the $28.9 million in expenses it declared for the 
year ended Oct. 31, 2005, only $4.5 million went to “providing legal services for 
victims of civil rights injustice and hate crimes,” and $837,907 for “specific 
assistance to individuals” in the form of “litigation services,” according to its Form 
990. Roughly half of its expenditures, $14.7 million, were devoted to “educating the 
general public, public officials, teachers, students and law enforcement agencies and 
officers with respect to issues of hate and intolerance and promoting tolerance of 
differences through the schools.” 

In the same period, SPLC paid attorney Morris Dees $297,559 in salary and 

pension-plan contributions. On the list of nonprofit “employees who earned more 
than their organization’s chief executive,” (part of the Chronicle of Philanthropy’s 
annual survey of top nonprofit executive salaries, published September 28), Dees 
ranked 48th in the nation. SPLC President Richard Cohen took home $274,838, but 
center co-founder Joseph L. Levin received only $171,904 for his efforts as general 
counsel. 
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Bond's Smear Tactics 

SPEC is based in Montgomery, Ala., site of the famous bus boycott that gave birth to 
the civil rights movement and made a national icon of Rosa Parks, the woman who 
courageously refused to move to the back of the bus. The center’s fortress-style 
headquarters seems intended to shield employees from the hordes of neo-Nazis, 
skinheads and militia groups the center wants people to believe wish to do it harm. 

The co-founders of SPEC were Julian Bond and Morris Dees. Bond is the founding 
president. Since 1998, he has been chairman of the NAACP but remains active with 
the center and currently serves on its board of directors. A highly visible public 
figure, he is well acquainted with its smear tactics, having compared conservatives 
and the Bush Administration to Afghanistan’s ousted Taliban regime. 

Bond has smeared black conservatives with relish, deriding them for joining what 
he calls “a right-wing conspiracy” aimed at ehminating affirmative action, abridging 
voting rights and reforming public education. In 2002, he told an NAACP 
convention that black conservatives were participants in “an interlocking network of 
funders, groups and activists.... They are the money, the motivation and the 
movement behind vouchers, the legal assault on affirmative action and other 
remedies for discrimination, attempts to reapportion us out of office and attacks on 
equity everywhere.” These conservatives are “black hustlers and hucksters ... [who], 
like ventriloquists’ dummies, speak in their puppet master’s voice,” he said. Bond 
called anti-racial quota campaigner Ward Connerly a “fraud” and a “con man.” 

In February of this year, at Fayetteville State University in Arkansas, Bond warned 
that Republicans’ “idea of equal rights is the American flag and the Confederate 
swastika flying side by side,” the Fayetteville Observer reported. When his 
comments provoked a firestorm of criticism. Bond lied, den3dng he likened the GOP 
to the Nazi Party. He accused “right-wing blogs” of mischaracterizing his statement; 
“I didn’t say these things I’m alleged to have said. There is no one in the audience 
who can say I said them.” How wrong he was; The Observer posted a 45-minute 
recording of Bond’s speech online. In the same speech. Bond implied that Colin 
Powell and Condoleezza Rice were token black appointees in the Bush 
Administration, which was using them as “human shields against any criticism of 
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their record on civil rights.” 

For Bond, America is hopelessly racist. “Everywhere we see clear racial fault lines, 
which divide American society as much now as at any time in our past,” he said in 
1999. One might expect Americans to push someone with Bond’s views to the 
margins of public life, alongside such racial provocateurs as A 1 Sharpton, yet Bond is 
an in-demand public speaker. He holds 23 honorary degrees and is now 
distinguished professor at American University and professor of history at the 
U niversity of Virginia . 

But Bond is strictly B-list compared to Morris Dees. 

Dees' Obsession 

Dees is admired by left-wing and not-so-left-wing lawyers from coast to coast, A 
prestigious legal award has been named after him, and on November 16, the high- 
powered law firm of Skadden, Arps, Slate, Meagher & Flom LLP & Affiliates and the 
University of Alabama School of Law awarded the first annual “Morris Dees Justice 
Award” to U.S, District Judge William Wayne Justice of the Eastern District of 
Texas. The award will be given annually to “a lawyer who has devoted his or her 
career to, serving the public interest and pursuing justice and whose work has 
brought about positive change in the community, state or nation,” One of the rulings 
for which Judge Justice is honored would puzzle many strict constructionist legal 
scholars and limited-government supporters. Justice’s ruling in a 1982 case, Plyler 
V. Doe, opened the doors for children of illegal aliens to attend public schools 
through grade 12 at public expense. 

Dees is a consummate salesman and a champion fundraiser. “I learned everything I 
know about hustling from the Baptist Church. Spending Sundays sitting on those 
hard benches, listening to the preacher pitch salvation ... why it was like getting a 
Ph.D. in selling,” he said. Dees was finance director for Democrat George 
McGovern’s failed 1972 presidential bid and for other Democratic candidates. He 
raised more than $24 million from 600,000 small donors, marking the first time a 
presidential campaign was financed with small gifts by mail, according to Dees’s 
official biography on SPLC’s website. 
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Years before co-founding the SPEC, Dees launched a successful direct-mail sales 
company specializing in book publishing. However, he experienced an epiphany in 
1967 and decided to take his life in a new direction and “speak out for my black 
friends who were still ‘disenfranchised’ even after the Voting Rights Act of 1965,” 
Dees wrote in his autobiographical A Season for Justice. “Little had changed in the 
South. Whites held the power and had no intention of voluntarily sharing it.” 

Dees’s former legal associate, Millard Farmer, describes the crusading lawyer as 
“the Jim and Tammy Faye Bakker of the civil rights movement,” adding, “though I 
don’t mean to malign Jim and Tammy Faye.” Former associates say Dees is 
obsessed with making money. 

Criticism and Scandal 

The media generally accord Dees roughly the same level of respect as the late 
Mother Teresa. He has been the subject of a made-for-television movie, along with 
countless articles, and worshipful magazine profiles. Yet a rare, scathing portrait of 
Dees titled “The Church of Morris Dees” by left-wing author Ken Silverstein 
appeared in the November 2000 Harper’s magazine. Under the leadership of Dees, 
SPEC “spends most of its time— and money— on a relentless fundraising campaign, 
peddling memberships in the church of tolerance with all the zeal of a circuit rider 
passing the collection plate,” wrote Silverstein. 

The SPEC took another hit in 2001 when JoAnn Wypijewski wrote in the leftist 
Nation magazine that the center was preoccupied with making money. “In 1999, it 
spent $2.4 million on litigation and $5.7 milUon on fundraising, meanwhile taking 
in more than $44 million— $27 million from fundraising, the rest from 
investments,” she wrote. 

Wypijewski also criticized the center’s work on hate groups. “No one has been more 
assiduous in inflating the profile of [hate] groups than the center’s millionaire 
huckster, Morris Dees, who, in 1999, began a begging letter, ‘Dear Friend, The 
danger presented by the Klan is greater now than at any time in the past 10 years,”’ 
she wrote. Of course, the Ku Klux Klan is a genuine hate group. It had about four 
million members 80 years ago when it held sway over several state legislatures. 
Today, however, it has withered away to maybe 3,000 members. 
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The SPEC seems to have steered clear of scandal in recent years, but it received 
plenty of bad press in the mid-1990s. In 1994, the Montgomery Advertiser 
published a series of investigative articles alleging improprieties, including financial 
mismanagement and institutionalized racism. Black former employees of the center 
complained that white supervisors ran it “like a plantation.” The series was a 
nominated finalist for a Pulitzer Prize in 1995, but Dees orchestrated a lobbying 
campaign to stop publication and prevent it from being considered by the Pulitzer 
board. 

Jim Tharpe, then managing editor of the Advertiser, described his SPLC-related 
adventures at a Nieman Foundation for Journalism panel discussion held at 
Harvard University in May 1999 ' According to Tharpe, SPLC deployed what is 
typically considered a corporate public relations weapon to prevent the 
investigation. It threatened what has come in recent years to be known as a strategic 
lawsuit against public participation, or SLAPP action. Such suits are calculated to 
intimidate and silence critics by burdening them with the cost of a legal defense 
unless they withdraw their criticism. 

“These guys threatened us with a lawsuit from the moment we asked to look at their 
financial records,” Tharpe said, according to a transcript of the talk provided on the 
Nieman Foundation’s website. 

Hoarding Money 

Reporters found the center had accumulated a huge surplus. “It was $50-somethmg 
million at that time; it’s now approaching $100 million, but they’ve never spent 
more than 31% of the money they were bringing in on programs, and sometimes 
they spent as little as 18%. Most nonprofits spend about 75% on programs,” Tharpe 
said. SPLC donors had no idea how financially secure the center was, he said. “The 
charity watchdog groups, the few that are in existence, had consistently criticized 
the center, even though nobody had reported that.” 

Reporters also uncovered that what is arguably the nation’s wealthiest civil rights 
group— which contends that racism pervades all of American society— had no blacks 
in top management positions. “Twelve out of the 13 black current and former 
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employees we contacted cited racism at the center, which was a shocker to me. As of 
1995 , the center had hired only two black attorneys in its entire history,” Tharpe 
said. 

Tharpe’s team also uncovered what he called “questionable fundraising tactics.” The 
SPLC handled the case of Michael Donald, a young black man who was brutally 
murdered in Mobile by Klansmen in 1981. After the perpetrators were convicted, the 
center filed suit against the KKK organization to which they belonged and secured a 
$7-million judgment, Tharpe explained. 

“The problem was the people who killed this kid didn’t have any money. What they 
really got out of it was a $51,000 building that went to the mother of Michael 
Donald. What the center got and what we reported was they raised $9 million in two 
years using the Donald case, including a mailing with the body of Michael Donald as 
part of it. The top center officials, I think the top three, got $350,000 in salaries 
during that time, and Morris got a movie out of it, a TV movie of the week.” 

Defining 'Hate Group' 

The SPLC frequently smears groups it disagrees with as “racist.” 

Although the SPLC’s list of hate groups includes groups that are based on racial 
hatred such as the Ku Klux Klan and the black separatist groups New Black Panther 
Party and Nation of Islam, which is headed by anti-Semite Louis Farrakhan, it lists 
other groups whose claim to the dishonor is more dubious. 

The SPLC accuses the American Enterprise Institute, an influential conservative 
think tank, of links to racism, in part because it has employed a well-known 
conservative intellectual, writer Dinesh D’Souza, as its John M. Olin Fellow. AEI is 
part of “an array of right-wing foundations and think tanks [that] support efforts to 
make bigoted and discredited ideas respectable,” noted the summer 2003 issue of 
Intelligence Report, a center magazine. D’Souza is a scholar “whose views are seen 
by many as bigoted or even racist,” the article stated. But why attack D’Souza, a 
dark-skinned immigrant to the U.S. from India? Could it be because the acclaimed 
author has made powerful attacks on the kind of racial alarmism that is the SPLC’s 
bread and butter? 
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In The End of Racism (1995), D’Souza argued that “virtually all contemporary 
liberal assumptions about the origin of racism, its historical significance, its 
contemporary effects, and what to do about it are wrong.” D’Souza also pilloried 
opportunistic race-baiters, “It is the civil rights industry that now has a vested 
interest in the persistence of the ghetto, because the miseries of poor blacks are the 
best advertisement for continuing programs of racial preference and set-asides,” 
D’Souza wrote. 

And then there are all those Nazis. According to a recent edition of Intelligence 
Report, admirers of the Third Reich have infiltrated the U.S. armed services; “Neo- 
Nazis ‘stretch across all branches of service, they are linking up across the branches 
once they’re inside, and they are hard-core,’ Department of Defense gang detective 
Scott Barfield told the Intelligence Report. ‘We’ve got Aryan Nations graffiti in 
Baghdad,’ he added. ‘That’s a problem.’” 

Accompanying the article, “A Few Bad Men,” by David Holthouse, is a painting of a 
row of helmeted U.S. soldiers in uniform with their arms raised in a Nazi salute. 
Since America is deeply racist, according to the SPLC, it only follows that its military 
must be racist as well. 

Open-Borders Agenda 

A September smear of a politician who takes a hard line on immigration illustrates 
the spec’s standard operating procedure for dealing with those hostile to its open- 
borders agenda. 

After Rep. Tom Tancredo of Colorado, a Republican who favors tougher 
immigration policies, addressed a Columbia, S.C., event that its organizer noted was 
open to all, the SPLC falsely characterized the event as being sponsored by the 
League of the South. The center considers that obscure group to be a “neo- 
Confederate,” “white nationalist” hate group. 

Following Tancredo’s speech, a self-serving report titled “Congressman addresses 
hate group,” appeared on the SPLC’s website, creating the impression that the event 
was an official League of the South event. But a Denver Post report from September 
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13 quoted Garland McCoy, head of an activist group called Americans Have Had 
Enough, saying his group hosted the event, which he said anyone was free to attend. 

The SPEC report also marveled at how Tancredo could give a speech “from behind a 
podium draped in a Confederate battle flag,” and with a portrait of Robert E. Lee in 
plain sight. However, Tancredo delivered his speech at the South Carolina State 
Museum, which has a permanent Confederate Army exhibit. Is it surprising that 
Confederate paraphernalia was present? 

The center has also gone after the Minuteman Project, which seeks to monitor 
illegal border crossings into the U.S. from Mexico. The Minuteman group has a 
broad base of support among conservatives and throughout the nation as a whole, 
but was labeled racist last year by the SPLC’s Intelligence Project. It may take some 
intellectual toughness to insist that the nation has the right to decide who may or 
may not cross its borders, but surety it’s not hate. 

But Morris Dees doesn’t see it that way. He sees all opposition to immigration as a 
symptom of hate. When, in 2004, a slate of anti-immigration candidates sought 
election to the Sierra Club, a prominent environmentalist group, Dees offered 
himself as an alternative candidate, urging his fellow club members to “vote against 
the greening of hate,” The club had long been on record as favoring a stable U.S. 
population in order to reduce alleged strains on the environment. According to 
Dees’s twisted reasoning, doesn’t this mean the club was already a bastion of hate? 

Corrosive Effect 

A disinterested observer might conclude that Morris Dees and the Southern Poverty 
Law Center are irrelevant activists left over from the 1960s, hangers-on to memories 
of past civil rights campaigns. They trudge on, enamored of their own propaganda. 

Richard Samp, chief counsel for the Washington Legal Foundation, told 
Organization Trends that he finds it difficult to take anything the SPLC does 
nowadays seriously. “There are so many of these [liberal groups] that they have to 
speak in particularly shrill tones in order to distinguish themselves from the many 
other groups out there,” Samp said. “I certainly disagree with their saying America 
is racist. I don’t think they really believe that,” he said. 
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SPLC’s hyping of racism in America is “simply fundraising puffery,” Samp said. 

Yet it may be too easy to dismiss SPLC. It has mastered the art of inflaming racial 
passions, and in doing so, it undermines Americans’ confidence in the nation’s 
racial progress. SPLC’s activism may be too profitable an enterprise for it to give up, 
but it can have a corrosive effect on our politics. Jim Sleeper, author of Liberal 
Racism, wrote that “there is a race industry that has a moral and financial stake in 
ginning up these racial bogeymen.” Sleeper told columnist Deroy Murdock that the 
race industry makes “a real effort to play up the bad news and play down the good.... 
The ground is shifting under our feet, and a lot of these people don’t want to let go.” 


Mr. Vadum Is editor of Organization Trends. 
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Mr. King. And that brings me to another subject here. As I listen 
to the focus on at least the implication, if not the allegation, of ra- 
cial bias on the part of law enforcement, especially local jurisdic- 
tion, I just began to ask the question that I didn’t know the answer 
to and I asked staff to go back and find it for me. 

And it would seem appropriate to me that, if we are going to 
have nonracially-biased enforcement across this country, local juris- 
diction to the Federal jurisdiction, across the spectrum, then the 
enforcement should reflect, perhaps, roughly the percentage of the 
nationalities of those who are having the law enforced against 
them. In other words, I ask the question, if this is focused on His- 
panic, which has been the case in this hearing all afternoon, what 
percentage of illegal immigrants are Hispanic? 

And I have a report here that is produced by the Pew Hispanic 
Center that is dated October 2, 2008. And it breaks this out, and 
it says that of African descent, 4 percent; European and Canadian, 
4 percent; Asian, 12 percent; other Latin American, Mexican, 81 
percent. So I think that would reflect that 81 percent of those viola- 
tors are Hispanic. 

And I would ask unanimous consent to introduce the Pew study 
into the record. 

Ms. Lofgren. Without objection. 

Mr. King. Thank you. Madam Chair. 

[The information referred to follows:] 
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Executive Summary 

There were 1 1.9 million unauthorized immigrants living in the United States in 
March 2008, according to new Pew Hispanic Center estimates. The size of the 
unauthorized population appears to have declined since 2007, but this finding is 
inconclusive because of the margin of error in these estimates. 

However, it is clear from the estimates that the unauthorized immigrant 
population grew more slowly in the period from 2005 to 2008 than it did earlier in 
the decade. 

It also is clear that from 2005 to 2008, the inflow of immigrants who are 
undocumented fell below that of immigrants who are legal permanent residents. 
That reverses a trend that began a decade ago. The turnaround appears to have 
occurred in 2007. 

The Pew Hispanic Center also estimates that inflows of unauthorized immigrants 
averaged 800,000 a year from 2000 to 2004, but fell to 500,000 a year from 2005 
to 2008 with a decreasing year-to-year trend. By contrast, the inflow of legal 
permanent residents has been relatively steady this decade. 

Although the growth of the unauthorized population has slackened, its size has 
increased by more than 40% since 2000, when it was 8.4 million. In 2005, the 
Pew Hispanic Center estimated there were 11.1 million undocumented 
immigrants in the United States. The most recent estimate, 1 1 .9 million, indicates 
that unauthorized immigrants make up 4% of the U.S. population. 
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Figurti 

Estimates of the US. Unauthorized Imnrvlgrant Population, 2000*2006 
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These estimaies are based mainty on dala from the 2000 Census and the March 
Current Population Surveys for the years since then. Because the Census Bureau 
does not ask people their immigration status, these estimates arc derived using a 
widely accepted methodology that essentially suboacts the estimated legal- 
immigrant population ftom the total foreign-bom population- The residual is 
treated as a source of data on the unauthorized immigrant population. [For more 
details, see Methodology appendix] 

The estimates are not designed to explain why the net growth rate has declined. 
There could be a number of possible causes, including a slowdown in U.S. 
economic growth that has had a disproportionate impact on foreign-bom Latino 
workers , at the same time that economic growth in Mexico and other Latin 
American countries has been stable. Another factor could be a heightened focus 
on enforcement of immigration laws, which a recent Pew Hispanic C enter survey 
indicates has generated worry among many Hispanics. 

Other major findings: 

• Undocumented immigrants make up 30% of the nation’s foreign-bom 
population of more than 39 million people. More tlian four-in-ten of the 
nation’s unauthorized immigrants — 5.3 million people— have arrived 
since the decade began. 
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• The number of 

unauthorized immigrants 
from Mexico, 7 million, 
appears to have leveled 
off since 2007. Mexico 
remains the birth country 
of most unauthorized 
immigrants in the U.S. 


• The number of 
undocumented 
immigrants from other 
Latin American nations 
has fallen since 2007. 
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About this Report 

The Pew Hispanic Center estimates the undocumented population using the 
“residual method,” a well-developed and widely accepted technique that is based 
on official government data. Under this methodology, a demographic estimate of 
the legal foreign-born population — including naturalized citizens, legal permanent 
residents, temporary legal residents and refugees — is subtracted from the total 
foreign-born population. The remainder, or residual, is the source of population 
estimates and characteristics of unauthorized immigrants. 

These unauthorized immigrants consist of residents of the United States who are 
not U.S. citizens, who do not hold current permanent-resident visas or who have 
not been granted permission under a set of specific authorized temporary statuses 
for longer-term residence and work. The vast majority of undocumented 
immigrants either entered the country without valid documents or they arrived 
with valid visas but stayed past their visa expiration date or otherwise violated the 
terms of their admission. 

Also included in this group are some people who had entered without valid 
documents or violated the terms of their visas but later obtained temporary 
authorization to live and work in the United States. Among them are immigrants 
from certain countries holding temporary protected status (TPS) or people who 
have filed for asylum status but whose claims are unresolved. This group may ^ 
account for as much as 1 0% of the unauthorized estimate. Many of these “quasi- 
legal” individuals could revert to unauthorized status. 

These Pew Hispanic Center estimates use data mainly from the Current 
Population Survey, a monthly survey of about 55,000 households conducted 
jointly by the U.S. Bureau of Labor Statistics and the Census Bureau. It is best 
known as the source for monthly unemployment statistics. Each March, the CPS 
sample size and questionnaire are augmented to produce additional data on the 
foreign-bom population and other topics. The Pew Hispanic Center estimates 
make adjustments to the government data to compensate for undercounting of 
some groups, and therefore its population totals differ somewhat from the ones 
the government uses. Estimates for any given year are based on a March 
reference dale. 

A Note on Terminology 

The terms “Latino” and “Hispanic” are used interchangeably in this report. 

“Foreign-born” refers to an individual who is not a U.S. citizen at birth or, in 
other words, who is bom outside the U.S., Puerto Rico or other U.S. territories 
and whose parents are not U.S. citizens. The terms “foreign-bom” and 
“immigrant” are used interchangeably. 
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The terms “unauthorized immigrants” and “undocumented immigrants” are used 
interchangeably. 
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Current Estimates and Trends 

As of March 2008, 1 1 .9 million undocumented immigrants were living in the 
United States. This represents an increase since 2005, when the Pew Hispanic 
Center estimated there were 1 l.l million undocumented immigrants in the 
country. The number has risen by more than 40% since 2000, when it was 
estimated at 8.4 million. 

ITte estimate of unauthorized immigrants in 2007 appears to be larger than the 
estimate for 2008. but this difference is not statistically significant. The estimates 
arc derived from sample surveys and thus are subject to uncertainty from 
sampling error, as well as other types of error. Each annual estimate of the 
undocumented population is actually the midpoint of a range of possible values 
that could be the true number. Although it is sometimes difficult to infer 
magnitude or direction of any single ycar-io-ycar trend, intervals based on 
estimates of sampling error allow some conclusions to be drawn about changes 
over lime. 

As can be seen in Tabic I and Figure I the 
range of values for the undocumented 
population in 2008 is 1 1.4 million to 12.4 
million. In 2007, the range is 11.9 million 
to 12.9 million Although the apparent 
change between the two years is a decline 
of 500,000. no conclusion should be drawn 
about the onc-ycar trend. Thai is because 
the apparent change of 500,000 has its own 
margin of enor — a range that is larger than 
the range for either the 2007 or 2008 
estimate. Thus, the true change could be 
zero or could be larger than 500,000. 

(These ranges represent approximate 90% 
confidence intervals, meaning that there Is a 
90% probability that the interval contains 
the true value.) 

Tlie series of annual estimates in Table I and Figure 1 show that the overall 
undocumented population has increased since 2000. For half the years of this 
decade, it can be concluded that the unauthorized population grew during the 
previous year, but for the rest, the apparent change in size of the unauthorized 
population is not statistically significant. Looking at two-year periods, the 
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apparent change bclwecn 2006 and 3008 is (he only time this decade that there 
was not a statistically signiHcani increase. 

Annual Growth 

Although the undocumented population has been rising, its net growth has slowed 
substantially since 2005, compared wiUi earlier in (he decade. 

From 2000 to early 2005, the unauthorized immigrant population grew by an 
annual net average of about 525,000, increasing to 11.1 million from 8.4 million. 
Using information on date of arrival, the Pew Hispanic Center estimates imply 
that during those years, an average of 800,000 new undocumented immigrants— 
both border crossers and visa violators— entered die LI.S. annually. 

Since 2005, the growth patterns have changed substantially. From 2005 to 2008. 
annual growth has averaged only 275,000 as the undocumented population grew 
from 11.1 million to 1 1.9 million. The estimates of unauthorized immigrants by 
period of arrival imply that new annual arrivals averaged 500,000 over the IhreC' 
year period, with a substantially smaller number arriving since 2007. 

The undocumented population is not a fixed group of people. Over time, some 
Immigrants enter the unauthorized population and others are subtracted from it— 
by leaving the country, converting to legal status or dying. The methodolog)* 
behind these estimates does not produce definitive estimates for each of these 
components of change. 

Legal and Unauthorized Trends 

This decreasing inflow of undocumented 
immigrants, which occurred during a period when 
legal immigration has been relatively steady, has 
had a hand In reshaping the composition of the 
nation's new foreign-bom population. A decade 
ago, newly arrived unauthorized immigrants 
began to outnumber newly arrived legal 
pennanent residents. The revense now appears to 
be true. 

Over the 1998-2004 period, the inflow of 
undocumented immigrants exceeded arrivals of 
legal permanent residents. From 2005 to 2008, 
about 1.6 million new undocumented immigrants 
arrived (an average of 500,000 a year), compared 
with 2.1 million legal permanent residents (an 
average of 650,000 a year). Examination of the 
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annual estimates points to 2007 as the year the turnaround occurred, 

’I*he grot^th of the undocumented population may have slowed, but unauthorized 
immigrants continue to make up a notable share — 30% — of the nation’s foreign- 
bom population of more than 39 million people. 

Arrival Year 

The unauthorized immigrant population is dominated by recent arriv3lS“-44% 
came to the United States in this decade. Of those, 1 .6 million, or 1 3% of all 
unauthorized immigrants, arrived from 2005 to 2008. The other 3.7 million, or 
31% of the undocumented population, came to the country from 2000 to 2004, 

A slightly smaller share, 43%, includes longer-term residents who arrived during 
the 1990s. Of the 5.1 million who arrived during that decade, 3.1 million came 
from in 1 995 to 1 999, when immigration rates reached their modem peak. An 
estimated 1.6 million undocumented immigrants, 13% of the total, remain as 
undocumented residents since arriving in the 1980s. 

Mexico 

The population of undocumented Mexican 
immigranis has grown markedly since 2000 
but appears to have leveled off since 2007. 

There were 4.8 million unaolhorizcd 
Mexican immigrants living in the United 
States at the time of the 2000 Census and 7 
million in March 2008, according to the Pew 
Hispanic Center estimates. 
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Figures 

EsMrrwtes of the U.S. Unauthorized irrunlgrani Population from Mexico, 2000*2006 
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Inflows from Mexico have varied considerably in the past 1 5 years, peaking 
around 2000, dropping dramatically in 2002 and 2003, and increasing somewhat 
after that. The slowing growth of unauthorized Mexican population in accord with 
a number of other indicators suggests a lessening of immigration from Mexico 
since mid*2006. 

Undocumented immigrants remain a large majority of rKW Mexican immigrants 
arriving in the U.S., with 80 Vd to 85% of Mexicans who have been in the U.S> for 
less than a decade being unauthorized. Among all foreign-bom Mexicans in the 
country, more than half (56%) arc estimated to be unauthorized. 

Immigrants from Mexico account for a majority (59%) of all unauthorized 
immigrants in the United States; no other country makes up even a double*digit 
share. The Mcxican-bom share of all undocumented immigrants remained 
essentially unchanged for more than a decade. 

Among U.S. residents of Mexican ancestry, most were born in the United States. 
Four-in-ien arc foreign-bom. 

Other Latin America 

The number of unauthorized immigrants in the United States from Latin 
American countries other than Mexico grew by more than 40% from 2000, when 
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there were 1.8 million, to 200$, when there were 2.6 million. This population 
reached 3 million in March 2006, but has declined since then. 

The short-term trends earlier in the decade are unclear. Overall, the number of 
undocumented immigrants from Latin American nations other than Mexico has 
risen since 2000, but the growth rate is smaller than for undocumented Mexicans 
and the panem of year-to-year changes more erratic. 


Ftgur*4 
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This recent decline is borne out by other Bureau of Labor Statistics data, cited in a 
recent annual Pew Hispanic Center report , indicating that the number of foreign- 
bom South Americans in the U.S. workforce declined in the first quarter of 2008 
compared with 2007. 

It appears that legal immigration from Latin American countries other than 
Mexico has been steady through the decade, while undocumented immigration 
has declined. That means that the composition of the immigration flow from these 
countries has changed this decade from majority undocumented to majority legal. 
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Other Undocumented 

The number of undocumented immigrants from nations outside Latin America 
may have risen somewhat since 2000 and leveled off since 2005, but most year- 
tcHyear changes are not statistically significant. 

In March 2008, the number of unauthorized immigrants from countries outside 
Latin America was estimated at 2.3 million — a figure signiftcantly larger than the 
1 .7 million in 2000. Few of the year-tO'year changes over the decade arc 
statistically signiHcant It is difncult to determine a trend because this 
unauthorized population is relatively small compared with the legal population, 
which leads to a targe margin of sampling error. 
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Appendix A: Methodology 

Overview of Methods 

The estimates of the unauthorized Immigrant population presented in this report 
are derived with a residual methodology that compares the size of the total 
foreign-born population of the U.S. (legal and undocumented) with an 
independent, demographic estimate of the legally resident foreign-bom 
population. The difference between the two is the estimated unauthorized 
population. Variants of the residual method have been used as a basis for 
measuring the unauthorized immigrant population since 1980 by various analysts, 
most recently by the Department of Homeland Security (Hoefer et al. 2008). (See 
Passel 2007 for a review of methods and estimates.) This appendix includes a 
brief description of the estimation methods and highlights critical assumptions 
and parameters. 

Data on the total foreign-bom population for the estimates presented are based on 
the March Supplements to the Current Population Survey (CPS) for 2001-2008 
and on the 2000 Census. The March CPS data have been modified from the 
official data in several ways to produce a consistent time series that is usable for 
these estimates and comparisons over time. Two specific modifications are 
discussed here. The Census Bureau occasionally changes the methods it uses to 
produce population estimates used as control totals for the CPS. The changes 
introduced for 2008 had potentially large effects on the foreign-bom population, 
so revised weights were developed for the historical data series to make the 
annual estimates comparable. The other modification involves allocating to 
specific countries those immigrants in the CPS who had not been assigned a 
country of birth or who had been assigned a broad generic code (e.g., bom In 
Central America). The revised weights had a notable impact, especially on the 
estimate for 2007. The country-allocation changes affect the estimated 
unauthorized immigrant numbers for countries and regions of birth but have 
essentially no Impact on the U.S. totals. 

This report presents annual estimates of the unauthorized population for 2000- 
2008, but caution should be exercised in interpreting differences from one year to 
the next as measures of annual change. Sampling error in the survey and 
nonsampling errors in both the survey and the demographic estimate may be as 
large as or larger than the measured change. This appendix includes a discussion 
of estimated sampling variability in the CPS and its potential impact on measuring 
change in the unauthorized immigrant population. Traditionally, time intervals of 
at least four to five years have been used (e.g., Passel 2006). 
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Residua! Methodology 

The residual methodology relies on a tautological relationship that the total 
number of unauthorized migrants residing in the country is equal to the total 
number of all immigrants less the total number of legal immigrants residing in the 
country, or: 

Utotal ~ A^totai ” ^total ( 1 ) 

where l/rofa/ = Unauthorized immigrants, total (counted and 

uncounted) 

Atouii = All immigrants (Legal and Unauthorized), total 
Ltotai = Legal immigrants, total 

In the Pew Hispanic Center’s application of the residual method, the legal 
immigrant population consists of two main groups: legal permanent residents (by 
far the larger) and legal temporary immigrants. The much smaller number of legal 
temporary immigrants, which includes groups such as foreign students in the U.S. 
and persons on long-term temporary work visas (H-IB or L-1 visas), is estimated 
by identifying individual respondents in the CPS whose characteristics align with 
the visa requirements. This group is then removed from the CPS population (Autai 
in equation 1) so the remaining comparisons are for permanent immigrants only. 

Legal Immigrant Populations 

The residual estimates are calculated for a number of detailed population groups 
subdivided by gender, age (16 groups), country or region of birth (35 areas), date 
of entry to the U.S., and state (California, New York, Texas, Florida, Illinois, 

New Jersey and the balance of the U.S.). The following components are summed 
to estimate the legally resident immigrant population: 

a. Persons arriving in the U.S. before 1980 — all are assumed to be legal by 2000 
or later. The data for this groups are from the March CPS (or 2000 Census), 
corrected for undercount. 

b. Refugees — counted in the year they arrive in the U.S., not when they obtain 
green cards. Data are from the Office of Refugee Resettlement (ORR) or the 
Office of Immigration Statistics (OIS). 

c. Asylum approvals — included as legal when asylum status is approved. These, 
too, are counted as arriving in the year of physical arrival in the U.S., if known, or 
otherwise in the year of approval. Data are provided by OIS. 
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d. Cuban-Haitian and other entrants, Amerasians, and various groups of 
parolees — treated similarly to asylum approvals and refugees. They are also 
included as legal when approved, not when they obtain green cards; for many, 
these dates are the same. Data are from ORR and OIS. 

e. Persons acquiring legal status under the Immigration Reform and Control Act 
of 1986 — included as legal when they obtain their green cards, based on the 
Yearbooks of Immigration Statistics published by what was then the Immigration 
and Naturalization Service (INS). Almost all of these 2.6 million formerly 
undocumented immigrants obtained green cards between 1989 and the late 1990s. 
They are assigned to years of arrival (many before 1980) based on survey and 
other data for this group. 

f. New legal permanent residents (or persons getting “green cards”). Information 
on this group comes from OIS and its predecessor offices in INS. Two groups of 
green card recipients are treated differently in the estimation process: 

(1) “New Arrivals” — i.e., persons getting green cards as they enter the U.S. — are 
counted in the year they arrive (unless they have already been counted in groups 
b-e to avoid double counting). 

(2) Persons “adjusting” to LPR status — i.e., persons getting green cards who are 
already in another legal status in the U.S. These people are counted as legal in the 
year they obtain their green card but are assigned to years of arrival based on date 
of nonimmigrant visa. Persons adjusting from statuses in groups b-e are excluded 
to avoid double counting. 

Other Demographic Components 

These legal immigrant population groups are combined using demographic 
techniques to estimate the legally resident immi^ant population for each year and 
then carried forward one year at a time by adding new immigrants, subtracting 
deaths and subtracting emigrants. The data elements required for the demographic 
estimation process are: 

a. Mortality rates to estimate deaths. The mortality rates come from official U.S. 
Life Tables (NCHS) applied to each age-sex-country of birth group. 

b. Emigration rates to estimate movement out of the U.S. Age-sex-country- 
specific rates have been developed using information from Ahmed and Robinson 
(1994) and Van Hook et al, (2006). 

c. Interstate mobility rates to estimate state-to-state movement. These rates are 
developed from the March CPS, which includes a question on residence one year 
before the survey. 
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CPS Coverage 

Assumptions about coverage of immigrants in the CPS enter into the estimates at 
two different points. To compute the initial residual, the CPS data on the total 
foreign-bom population are compared with an estimate of legal foreign-bom 
residents. Because some immigrants are missed in the CPS, the estimate of legal 
immigrants is “deflated” with assumptions about coverage to develop an estimate 
of legal immigrants actually counted in the CPS. There are no direct measures of 
immigrant coverage in the CPS, but the Pew Hispanic Center has developed some 
estimated undercount rates for legal immigrants that vary by age, sex, race, and 
duration of residence from race-sex-age-specific estimates of undercount in 
Census 2000 (Hogan 2001; Mule 2002). For 2008, application of these rates 
results in an overall CPS undercount rate for legally resident immigrants of 2.0% 
and of 2.6% for legal immigrants who entered after 1980. 

This initial residual estimate is actually an estimate of unauthorized immigrants 
counted in the CPS. To arrive at the overall total, it is necessary to inflate the 
numbers by the undercount rate of unauthorized immigrants. Again, there is 
limited information on census undercount of this group. A study of Mexicans in 
Los Angeles at the time of the 2000 Census found that unauthorized migrants had 
undercoverage rates that were several times higher than those of legal immigrants 
and that averaged 10-15% (Marcelli and Ong 2002). The Pew Hispanic Center 
has developed a set of assumptions consistent with the available information from 
the census-based studies and with historical demographic data from Mexico. The 
undercount rates are higher for countries where the population is largely Latino, 
for young adult males and for recent arrivals. Overall, in 2008, these assumptions 
resulted in an estimated undercount of 12.5% for unauthorized immigrants in the 
March CPS. This assumption is slightly higher than the undercount rate of 10% 
assumed in OIS estimates (Hoefer et al., 2008, 2007, 2006); however, the OIS 
estimates use the Census Bureau’s American Community Survey (ACS), not the 
CPS. 

Sampling Error and Interval Estimates 

The residual estimate, as computed from equation (1), is subject to sampling error 
because the CPS component is based on a sample. It is also subject to various 
nonsampling errors due to the nature of the demographic estimate and the 
development of the CPS estimate. While the nonsampling errors are difficult to 
quantify, there are established methods for estimating sampling error, in general. 
Because the demographic estimate is not sample-based, the sampling error 
estimate of the undocumented immigrant population is equal to the sampling error 
for the CPS estimate of the foreign-bom population that entered the U.S. since 
1980. 


Pew Hispanic Center 


October 2, 2008 



217 


Trends in Unauthorized Immigration 


14 


The March Supplement to the CPS contains about 80,000 households with 
roughly 55,000 from the regular March CPS sample and additional households 
from the previous November as well as some from February and April samples. 
The survey is not a simple random sample but consists of clusters drawn at 
different sampling rates to represent states and other sampling strata. As a result, 
computing sampling errors is not straightforward. The Census Bureau does, 
however, provide guidance on computing standard errors (U.S. Census Bureau 
2008, 2006, for example). 

For the estimates shown in this report, the Pew Hispanic Center estimated the 
standard errors for several different population groupings — including the total 
foreign-born population and the population subdivided by period of arrival. 

Several different sets of parameters from the Census Bureau documentation were 
tested in computing the sampling errors — those for Asian and Hispanic 
populations, those for measuring income groups, those for employment groups, 
those for some household members and those for all household members. Each 
gave slightly different estimates of the standard error for the foreign-bom 
population. 

Combining the various estimates produced an approximate standard error of 
300,000 for the estimate of unauthorized immigrants in 2008; for Mexico, the 
standard error is about 1 75,000; for other Latin America, 1 50,000; and nations 
other than Latin America, 225,000. With these standard errors, the 90% 
confidence interval in 2008 as ±495,000 for the total unauthorized immigrant 
population (Table 1); ±290,000 for Mexicans; ±250,000 for other Latin 
Americans; and ±370,000 for non-Latin Americans. Note that the standard error 
for non-Latin American unauthorized immigrants is larger than for either of the 
Latin American groups even though the estimated undocumented population is 
smaller. This pattern results from the fact that the relative size of the standard 
errors is not a function of the relative size of the undocumented population, but of 
the relative sizes of the total foreign-bom population entering after 1980. 

The CPS has undergone a number of changes this decade. In addition, the 
foreign-born population has increased steadily. As a result, the standard errors of 
the estimates of unauthorized immigrants are smaller for years earlier in the 
decade than for 2008. In comparing estimates from different years, the sampling 
error of both years’ estimates must be taken into account. Thus, the standard error 
of the difference of change in undocumented population is roughly 1.4 times the 
standard error of the estimate for one year. When comparing consecutive years, 
the overlapping sample design of the CPS must be taken into account (U.S. 
Census Bureau 2006). In this case, the standard error of the change is about 1 .2 
times the standard error for the population in a single year. The 90% confidence 
intervals shown in the report are ±1.645 times the standard error of the estimate. 
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Weighting and Editing the CPS 

CPS Weights 

The Current Population Survey is weighted to agree with a set of population 
estimates, called “population controls.” These controls include national estimates 
by age-sex-race/Hispanic origin, a different set of national totals by age-sex-race 
and age-sex-Hispanic origin, and two sets of totals for states by age-sex-race 
(U.S. Census Bureau 2006; Killion 2007). 

The population estimates used as control totals for the CPS are supplied each year 
by the Census Bureau. For most years, the population controls are consistent with 
those from previous years, but always incorporate new data for the most recent 
years. Each new series of estimates goes back to 2000 and is labeled with a 
“vintage” corresponding to the year in which they were introduced. (The March 
population controls for each year are based on the previous year’s vintage.) 

In some years, the changes in the population estimates are larger as a result of 
new methods and/or data. Such a substantial revision occurred for the “Vintage 
2007” estimates when the Census Bureau revised its method for measuring 
immigration. The revisions lowered the measured level of immigration for every 
year since 2000. As a result, the vintage 2007 population estimate for March 2008 
was about 800,000 less than what it would have been if the vintage 2006 methods 
had continued; the change reduced the Hispanic population by about 400,000. 
While the Census Bureau releases the entire series of population estimates, it does 
not go back in time and revise the previous March CPS supplements. 

The vintage 2007 revisions clearly had the potential to affect the measured size of 
the foreign-bom population and thus the Pew Hispanic Center’s measures of 
undocumented immigration (U.S. Bureau of Labor Statistics 2008). The CPS 
estimate of the foreign-bom population is obtained by summing the individual 
weights for foreign-born respondents and not directly from the population 
estimates. But revisions that affect weights of Hispanics and Asians can have a 
sizable impact on the measured foreign-bom population. 

Because this report includes the time series of undocumented population estimates 
for 2000-2008, it is important that the estimates be computed with consistent 
data. To correct the measures for changes in weighting and estimation methods, 
we reweighted the March CPS data for 2003-2007 using the vintage 2007 
population estimates (U.S. Census Bureau 2008a) according to the weighting 
specifications used by the Census Bureau (2006 and Killion 2007). For 2003- 
2006, the impact of the changed population controls was negligible, affecting the 
estimate of undocumented immigrants by less than 1 00,000. However, for the 
March 2007 CPS, the introduction of new controls lowered the estimate by 
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300,000 over what would it have been using the originally published March CPS 
weights. 

The published estimates and specifications did not permit full reweighting of the 
March 2000-2002 CPSs because of changes in the collection of race data. We 
anticipate revising the estimates for these years after vintage 2007 data that use 
the old race definitions are developed. 

Country of Birth 

The estimates of the unauthorized population shown in this report divide the 
world into a number of regions. “Latin America” is defined to include Mexico, 
Central America, Caribbean countries and South America. “Europe” includes 
Russia and all of the newly independent countries that were part of the former 
Soviet Union, even though some of the countries are geographically in Asia. This 
grouping is designed to maintain maximum consistency over time and with the 
administrative data series used. While all of these countries are separately 
identified in immigration statistics since their independence, they do not appear in 
immigration statistics of the 1980s nor are most identified as countries of birth in 
the CPS. “Asia,” as used in this report, is composed of the Middle Eastern 
countries of southwest Asia, but not the states that were part of the former Soviet 
Union. “Africa and Other” consists of all African countries, Oceania, and the 
small number of respondents not assigned a specific country of birth code. 

The published CPS data assign specific countries of birth to almost the entire 
foreign-bom population. However, several hundred thousand (weighted) cases 
each year are assigned as foreign bom, but with their country of birth unknown. In 
addition, there are a number of “generic” categories used for each region of the 
world to encompass individuals reporting countries with too few respondents to 
be identified separately or individuals not giving a specific country response (e.g.," 
Other Europe, Central America, North America). For previously published 
estimates (e.g., Passel 2006), many individuals with an unknown country of birth 
were assigned to specific countries or regions on the basis of Hispanic origin (e.g., 
Mexican origin and unknown country of birth to Mexico), race (e.g., Asian race to 
Other Asia), and country of birth of mother, father or other close relatives. 
However, a significant number of respondents remained in the generic categories. 

For the estimates presented here, the editing process was extended to assign 
basically all individuals with an unknown country of birth to a specific country. 
Those assigned by the previous method were assigned in the same manner; the 
allocation process was extended to encompass a wider range of relatives and to 
use reports from nearby households together with the respondent’s race and 
Hispanic origin. In addition to assigning individuals with an unknown country of 
birth, the new allocation process was expanded to include some of the generic 
regional groupings (if all or almost all of the immigrant-sending countries in the 
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region could be identified). For example, for 2000-2006, the CPS included a 
category “bom in Central America” even though all Central American countries 
were coded individually. Thus, in the recoded data for 2000-2006, individuals are 
no longer coded as “born in Central America” but more individuals are assigned 
to each of the specific countries. In contrast, there Is a category labeled “Other 
African Country” but so few African countries are coded individually that the 
generic code could not be reliably reassigned. 

The groups affected by the reassignment of country of birth differed for 2000- 
2006 from 2007-2008 because the Census Bureau expanded and changed the 
country of birth codes beginning with the January 2007 CPS (U.S. Census Bureau 
2008b). The groups affected by the reassignment for 2000-2006 were North 
America, Central America and Unknown Country. For 2007 and later, the revised 
coding of countries eliminated the North America and Central America codes and 
expanded the number of specific countries identified. As a result, a broader set of 
codes be reassigned. These are: Europe not specified, Asia not specified. South 
America not specified, the Americas; and Unknown Country. While the 
reassignment of country codes affects the estimates for individual countries and 
smaller regions, the impact on the total number of undocumented immigrants 
estimated for each year is negligible and only slightly larger for the three broad 
groups reported here. 
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Mr. King. So I think I make my point here, that law enforcement 
has to reflect and focus on where the laws are being broken. 

And maybe for one more clarification, Professor Harris, I think 
I listened to Professor Kobach make a clarification, a statement on 
some of your testimony. And I want to give you an opportunity to 
respond. And I think it has to do with, on your testimony, page 3. 
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I am looking at the language, “In direct violation of these rules, the 
Department of Justice puts tens of thousands of immigration war- 
rants, most of which are civil in nature and do not even pertain 
to crimes, in NCIC, with the goal of forcing local police to make ar- 
rests on these warrants.” 

Now, would you care to address that as part of your testimony? 
Is it your position that Justice does that? 

Mr. Harris. Congressman King, the NCIC database is governed 
by a series of Federal statutes and regulations. It is overseen by 
the FBI. There are very strict rules on what can go in it and what 
can’t. And the objective is to keep the database absolutely clean 
and pristine of errors and to focus it on crime. 

What has happened over the past several years, 5, 6 years 

Mr. King. But is the answer yes? 

Mr. Harris. The answer is other than things that are allowed in 
that database have been going into it, have been put into it, yes. 

Mr. King. Okay, then you stand on the statement that the De- 
partment of Justice puts tens of thousands of immigration war- 
rants into NCIC? 

Mr. Harris. That has been done, yes. 

Mr. King. Thank you. 

And I would turn then to Professor Kobach and ask if you would 
clarify your response on that, please. 

Mr. Kobach. Yes. I would note that Professor Harris didn’t give 
you a specific rule and did not give you any specific — there is no 
statute, certainly, but there is no specific rule that suggests that 
people of alien status, as opposed to citizens, cannot be listed in 
NCIS or that the basis of an immigration violation cannot be in- 
cluded in NCIC. 

NCIC is — the rules, by Attorney General order, may be modified 
as to the protocols of putting people in and out. But I think it 
would be foolish to argue that someone who is a previously re- 
ported felon and presents a danger to a police officer when he is 
engaged in a traffic stop, that the police officer should be blind to 
that information. Or that if our system, our immigration court sys- 
tem has spent thousands, maybe hundreds of thousands of dollars 
at all the levels of appeal trying to deport a person, and then that 
person is finally deported at the end of the day and they vanish, 
that we shouldn’t try to execute the final removal of that person. 

So, you know, it is completely within any regulations that govern 
NCIC. And the Department of Justice looked at that very carefully 
before aliens were put into the system. 

Mr. King. Thank you. Professor Kobach. 

Just one concluding question here, and then I will yield back my 
time after the response. 

But I just have to comment. Chief Gascon, that it is a bit aston- 
ishing to me that you would come here and have your trip paid by 
entities out there that don’t come to the front of your mind when 
you are asked that question before this Committee. I would think 
that, in the business that you are in, you would ask the question 
before you came, as to who might be funding it. And I remain curi- 
ous about that, and if you would like to further enlighten this Com- 
mittee, I would sure appreciate it. 
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Chief Gascon. Yeah. And, as I indicated, I will provide you that 
information. There are multiple groups, and I will get that informa- 
tion to you. It will be a pleasure. 

Mr. King. I thank you. Chief Gascon. I am still a bit speechless 
at that response, and I would hope that when others come here 
they will be able to answer that question up front instead of in 
writing afterwards. 

And, as I promised, I thank all the witnesses and yield back the 
balance of my time. 

Ms. Lofgren. The gentleman’s time has expired. 

Without objection, I would enter into the record the testimony of 
William Riley, the acting executive director of the Office of State 
and Local Coordination for ICE, that was offered to the Homeland 
Security Committee, which I also serve on, on March 4, indicating 
that in entirethe State of Florida there are 58 officers who have 
been trained under the program. 

[The information referred to follows:] 
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Chairman Thompson, Ranking Member King and distinguished members of the 
Committee. Thank you for the opportunity to testify before you today about U.S. Immigration 
and Customs Enforcement’s (ICE) management and oversight of the 287(g) delegation of 
authority program, which allows State and local law enforcement agencies (LEA) to partner 
with ICE to enforce our nation’s immigration laws. 

ICE is the Department of Homeland Security’s (DHS) largest investigative agency with 
responsibility for investigations having a nexus to the border and within the interior of the 
United States. I am pleased to discuss with you today the partnerships ICE has in place with 
State and local LEAs through the 287(g) delegation of authority program and the Government 
Accountability Office’s (GAO) recommendations to improve management of the program. 

ICE’S homeland security mission readily acknowledges the critical role that State and 
local law enforcement have in our country’s broad homeland security strategy. ICE’s State 
and local partners are frequently our nation’s first responders. They often encounter foreign- 
born criminals and immigration violators who threaten national security and public safety 
during the course of their daily duties. To ensure that foreign nationals cannot exploit any 
perceived vulnerability, ICE partners with State and local LEAs through a variety of 
arrangements, including the 287(g) Program, which increases the overall effectiveness of the 
entire law enforcement community’s ability to protect our homeland. 

BACKGROUND ANP RAPID GROWTH OF THE 287(g) PROGRAM 
The Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA), effective 
September 30, 1996, added Section 287(g) to the Immigration and Nationality Act (INA), 
which authorized the Attorney General, now the Secret^ of Homeland Security, to designate 
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State and local law enforcement officers to act as federal immigration officers. Through 
Memoranda of Agreement (MOA), specially trained State and local law enforcement officers 
perform immigration enforcement duties only under the supervision of ICE agents and officers. 

These agreements allow ICE to utilize State and local officers as force multipliers in 
both task forces and detention facilities. Agencies participating under the Task Force Officer 
(TFO) model work under the supervision of the ICE Office of Investigations personnel. These 
TFOs focus on criminal activity involving gangs, identity and benefit fraud, human and 
narcotics smuggling and trafficking. TFOs assist ICE with both long-term investigations and 
large-scale enforcement activities. ICE’s enforcement efforts have benefited greatly from the 
synergy created by the fusion of federal immigration authority with the State and local law 
enforcement authority vested in these cross-trained officers. For example: 

■ In Fiscal Year 2008, the Northwest Arkansas Immigration and Criminal 
Apprehension Task Force (ICAT), a 287(g) task force, participated in the , 
investigation of the Acambaro Mexican Restaurant and Garcia’s Distributor, Inc. 
This investigation that involved harboring of aliens resulted in the execution of six 
search warrants, four arrest warrants, and a seizure warrant for 15 bank accounts. 
These warrants led to the arrest of 19 foreign nationals and the seizure of nine 
vehicles and approximately $1 14,000 in U.S. currency. In addition to the seizures, 
ICE filed verified complaints of forfeiture on 1 1 real properties in Northwest 
Arkansas valued at more than $3.5 million. 

Agencies participating in the 287(g) Program’s Jail Enforcement Officer (JEO) model 
partner with ICE in detention facilities under the supervision of the ICE Office of Detention 
and Removal Operation personnel. Cross-designated officers expand the reach of ICE’s 
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Criminal Alien Program (CAP). The intersection of the CAP and 287(g) programs further 
ICE’S efforts to identify aliens charged with and/or convicted of crimes who are incarcerated 
within State and local facilities. Furthermore, the program helps to ensure that criminal aliens 
are not released into the community by assisting with the identification of removable aliens 
during the booking process and then assisting ICE with the processing of those identified aliens 
for removal. 

The following exemplifies how these partnerships have expanded ICE’s presence in 
State and local jails: 

■ On September 30, 2008, officers assigned to the Wake County (North Carolina) 
Sheriffs Office 287(g) Program identified, interviewed and placed detainers on five 
individuals who were arrested and charged with murder and accessory after the fact 
to murder. It was determined that all five individuals were illegally present in the 
United States, and are being held in connection with the murder of a 26 year old 
individual from Raleigh, North Carolina. The five individuals will be processed for 
removal proceedings and, upon completion of any criminal sentence served, they 
will be transferred to ICE for removal. 

To place the great strides ICE has made with the 287(g) Program in context, it is 
necessary to examine how the program began. The first 287(g) agreement was executed under 
the former Immigration and Naturalization Service (INS) in the aftermath of the 9/1 1 attacks. 
After Florida law enforcement officials became increasingly concerned about the number of 
terrorism-related investigations in Florida, many of which involved foreign nationals, Florida 
officials approached the former INS seeking participation in the 287(g) Program. Thus, the 
first 287(g) agreement was executed witii the Florida Department of Law Enforcement (FDLE) 
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in 2002, which resulted in the creation of seven Regional Domestic Security Task Forces that 
were established in the State of Florida. Thereafter, 35 officers assigned to these regional task 
forces participated in, and graduated from, the 287(g) training program. Since the inception of 
that agreement, ICE has trained and certified an additional 23 officers under the FDLE MOA. 

As I noted earlier, ICE partnered with Slate and local law enforcement agencies to 
address the vulnerabilities discovered in the aftermath of the 9/1 1 attacks. However, our work 
is not done. To fulfill its homeland security and public safety mission, ICE has caj-efdlly 
expanded the 287(g) Program to increase ICE’s ability to identify and remove criminal aliens 
from the United States. 


As a result of community concem associated with illegal migration and the public 
safety threat posed by criminal aliens, there has been increased interest in the 287(g) Program. 
A review of the current slate of the 287(g) Program reveals that, as of February 2009, a total of 
951 law enforcement officers have been trained pursuant to 67 signed MOA's in 23 states.* As 
the below chart illustrates, ICE has seen a dramatic rise in 287(g) Program participation and 
intcrCvSt during fiscal years 2007 and 2008. 


Fiscal Voaf 

IMOAs 

2002 

1 

2003 

1 

2004 

0 

2005 

2 

2005 

3 

2007 

26 

2008 

34 

Total 

67 


’ Please sec Attachment 1 for a list of all 67 agreements 


287{t)Si8iKa MOAi 



InolVnr 
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As of February 2009, ICE’s 287(g) cross-designated partners, operating under 67 
MOAs, have encountered over 90,000 aliens who were screened for removability. We have 
seen positive results from the cinrent 287(g) Program. For example, "the 29 287(g) LEA 
partners selected for review during the GAO audit encountered 43,000 aliens. The work 
conducted by the same 29 participants during Fiscal Year 2008 resulted in 34,000 aliens being 
detained by ICE. Of the 34,000 detained, approximately 4 1 percent were placed in removal 
proceedings and approximately 44 percent agreed to voluntarily depart the United States. 

As ICE has expanded the 287(g) Program, it has become one of the primary tools 
requested by State and local LEAs as they address their immigration enforcement concerns. 
While ICE acknowledges the effectiveness of a multi-agency, multi-authority approach to 
protect public safety, ICE is not always in a position to grant all the requests for participation 
in the 287(g) Program. Further, careful study of the requirements of each LEA revealed that 
participation in the 287(g) Program was not always the best fit for every State and local LEA. 

Accordingly, we created the ICE Agreements of Cooperation in Communities to 
Enhance Safety and Security (ICE ACCESS) umbrella program in fall 2007 to assist State and 
local LEAs that are not enrolled in the 287(g) Program. ICE ACCESS programs allow ICE 
personnel to collaborate with their local law enforcement peers to address specific local 
challenges and provide solutions and alternatives tailored to each community’s needs. ICE 
ACCESS facilitates partnerships between ICE and State and local LEAs to target criminal 
aliens, document and immigration benefit fraud, human trafficking, fugitive aliens, narcotics 
smuggling and money laundering. 


6 



229 


ICE OVERSIGHT OF THE 287(g^ PROGRAM 
The ICE Office of State and Local Coordination (OSLC) was established in December 
2007, and is responsible for the management and oversight of the 287(g) Program. OSLC has 
implemented the following practices and procedures to ensure that ICE is adequately 
overseeing the program: 

'f Prior to attending training, all 287(g) candidates must complete a background 

questionnaire. The questionnaire requires the submission of fingerprints, a personal 
history questioimaire, and the candidate’s disciplinary history. ICE’s Office of 
Professional Responsibility conducts a background check and determines each officer’s 
suitability to participate in the 287(g) Program, 
rf Officers cleared to participate in the 287(g) Program must complete a multi-week 
training program conducted by the ICE Office of Training and Development. To 
successfully complete the program, all officers must pass each examination with a 
minimum score of 70 percent. If an officer fails to attain a 70 percent rating on any 
examination, the officer is provided a single opportunity to review the curriculum and 
re-take a similar examination. Only one remediation examination is permitted during 
the entire course. Failure to achieve a 70 percent on any two examinations results in 
the automatic disqualification of the candidate. 

'f Upon successful completion of the training, officers are granted the authority to carry 
out immigration enforcement functions. 287(g) designated officers are only permitted 
to exercise immigration enforcement consistent with the parameters outlined in the 
Memorandum of Agreement (MOA) executed between ICE and the officer’s LEA. 
Each MOA includes a section that requires that any immigration enforcement activities 
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be supervised and directed by ICE supervisory agents and officers. Cross-designated 
officers are not authorized to perform immigration jflinctions except when working 
under the supervision of ICE. If a State or local officer violates the MOA, ICE may 
suspend or terminate an individual officer’s participation in the program. Additionally, 
at any time deemed necessary, ICE may suspend or terminate the MOA with the LEA. 
To ensure that the LEA and the supervising ICE component operate in compliance with 
the terms in the MOA, OSLO and Office of Professional Responsibility have developed 
a vigorous inspection program to audit 287(g) agreements. These inspections are 
conducted by the Office of Professional Responsibility, which provides OSLC and ICE 
senior management with an assessment regarding the performance of the MOA. 

To ensure cross-designated officers’ training remains current, additional training is 
available to the officers through eight different courses available through ICE’s online 
Virtual University. These courses were developed to ensure that State and local 
officers are informed of new developments in immigration law and policy. 


COMMENTS ON GAO REPORT 

1 would like to take this opportunity to discuss ICE’s response to the Government 
Accountability Office (GAO) report. Immigration Enforcement: Better Controls Needed Over 
Program Authorizing State and Local Enforcement of Federal Immigration Laws. First, let me 
note that ICE welcomed GAO’s review of the 287(g) Program. Although still in its infancy, 
as ICE has expanded the program, it has not only seen an increase in public interest, but 
increased scmtiny as well. To ensure the program is operating in the most efficient manner, 
ICE reviewed the draft copy of the report that contained five recommendations. ICE concurs 
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with all of the recommendations and, in some areas, had already begun addressing the 
recommendations before the GAO study was completed. 

Before addressing ICE’s response to GAO’s recommendations, I would like to point out 
that soon after her confiimation as Secretary of Homeland Security, Secretary Napolitano 
issued a wide-ranging action directive on immigration and border security. The directive 
requires specific Department offices and components to work together and with State and local 
partners to review and assess current plans and policies in this area. 

Secretary Napolitano is looking for metrics of success, gaps in service and resources, 
partnerships with State and local governments and other federal agencies as well as other 
suggestions for reforms, restructuring and consolidation where needed. Included in that 
directive is a review of the current 287(g) Program. With that in mind and in response to the 
GAO recommendations, ICE has begun the process of redrafting the template that is used to 
form 287(g) agreements. Once redrafted, the template will be submitted to DHS headquarters 
for comment and approval. Upon being approved, this template will incorporate many of the 
recommendations made by GAO. For example: 

1 . The MOAs will include the nature and extent of supervisory activities ICE officers 
are expected to carry out as part of their responsibilities in overseeing the 
implementation of the 287(g) Program; 

2. Communicating that information to both ICE officers and State and local 
participating agencies; 

3. The MOAs will outline how and under what circumstances 287(g) authority is to 
be used by State and local law enforcement officers in participating agencies; 
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4. Also incorporated in each MOA are ICE’s detention priorities. These priorities 
ensure that ICE’s finite detention space is used to detain the aliens who pose the 
greatest risk to the public. Specifically, the following list reflects the categories of 
aliens that are a priority for detention, with the highest priority being Level 1 
criminal aliens. The following priorities will be listed in all MOAs: 

• Level 1 — Individuals who have been convicted of major drug offenses 
and/or violent offenses such as murder, manslaughter, rape, robbery, and 
kidnapping; 

• Level 2 - Individuals who have been convicted of minor drug offenses 
and/or mainly property offenses such as burglary, larceny, fraud and money 
laundering; and 

• Level 3 - Individuals who have been convicted of other offenses. 

5. “Sunset” dates will be incorporated into all MOAs to ensure regular review and 
modification as needed; and 

6. ICE will also specify the program information or data that each agency is expected 
to collect regarding their implementation of the 287(g) Program and how this 
information is to be reported. 

Furthermore, all 287(g) partners are required to use the ENFORCE^ system to ensure 
that ICE has all relevant data with which to monitor the operation of each 287(g) MOA. 
However, ICE recognizes that in its current state, ENFORCE has limited capabilities to 
capture the criminal history of each alien processed. 

OSLC is working to create system enhancements to ENFORCE that will allow ICE to 
classify the types of aliens 287(g) trained officers are encountering. Specifically, ICE will 
require that the program participants populate mandatory ENFORCE data fields 
concerning the type of criminal activity the alien has engaged in. Violent crimes, crimes 

^ ENFORCE is the primary administrative arrest and booking case management system for DHS. 
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against property, narcotics violations, traffic driving under the influence (DUI) related 
violations and non-DUI related traffic violations will all be captured. Furthermore, there 
will be fields within ENFORCE concerning the severity of crimes broken down by 
felonies, misdemeanors or civil violations. This data will be used by ICE to evaluate 
whether or not our 287(g) partnerships function in accord using resources with ICE 
priorities and to ensure that the continuation of an agreement is in the best interest of ICE. 

Additionally, pursuant to the 2009 Consolidated Security, Disaster Assistance, and 
Continuing Appropriations Act of 2009, the DHS Office of Inspector General will be 
reviewing the 287(g) Program to ensure that none of the funds provided to the 287(g) 
Program are being used where the terms of the 287(g) agreements have been violated. 

CONCLUSION 

In closing, it is critically important to note, as pointed out in GAO’s report, many 
benefits have been realized by the agencies participating in the 287(g) Program. Program 
participants reported to GAO a reduction in crime, the removal of repeat offenders and other 
safety benefits. The cost savings associated with crime reduction are not being easily 
quantified, but there has undoubtedly been a positive impact on many communities. I am 
proud of the partnerships ICE has formed with 287(g) trained State and local law enforcement 
officers. These partnerships are essential to ICE carrying out its mission of deterring criminal 
alien activity and threats to national security and public safety throughout the United States. 
While ICE has expanded the 287(g) Program rapidly and its internal management controls can 
be improved, I believe that we have a strong framework in place to effectuate improvements, 
and I look forward to the challenges that lay ahead. 
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Again, I thank the Committee for its support of ICE and our critical mission. I would 
be happy to answer any questions you might have at this time. 
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ATTACHMENT 1 


State MOA_Name 


MOAT ype Sig nedDate 


AL AL State Police 

AL Etowah County Sheriffs Office 

AR Benton County Sheriffs Office 

AR City of Springdale Police Department 

AR Rogers Police Department 

AR Washington County Sheriffs OOice AR 

AZ AZ Department of Corrections 

AZ AZ Department of Public Safety 

AZ City of Phoenix Police Department 

AZ Maricopa County Sheriffs Office 

AZ Pima County Sheriffs Office 

AZ Pinal County Sheriffs Office 

AZ Yavapai County Sheriffs Office 

CA Los Angeles County Sheriffs Office 

CA Orange County Sheriffs Office 

CA Riverside County Sheriffs Office 

CA San Bernardino County Sheriffs Office 

CO CO Departmenl of Public Safety 

CO El Paso County Sheriffs Office 

FL Bay County Sheriffs Office 

FL Brevard County Sheriffs Office 

FL Collier County Sheriffs Office 

FL FL Department of Law Enforcement 

FL Jacksonville Sheriffs Office 

FL Manatee County Sheriffs Office 

GA Cobb County Sheriffs Office 

GA GA Department of Public Safety 

GA Hall County Sheriffs Office 

GA Whitfield County Sheriffs Office 

MA Barnstable County Sheriffs Office 

MA Framingham Police Department 

MA MA Department of Corrections 

MD Frederick County Sheriffs Office 

MN MM Department of Public Safety 

MO MO State Highway Patrol 

NC Alamance County Sheriffs Office 

NC Cabamjs County Sheriffs Office 

NC Cumberland County Sheriffs Office 

NC Durham Police Department 

NC Gaston County Sheriffs Office 

NC Henderson County Sheriffs Office 

NC Mecklenburg County Sheriffs Office 

NC Wake County Sheriffs Office 

NH Hudson City Police Department 

NJ Hudson County Department of Corrections 

NM NM Department of Corrections 

NV Las Vegas Metropolitan Police Dept 

OH Butler County Sheriffs Office 

OK Tulsa County Sheriffs Office 


Task Force 
Detention 

Detention/Task Force 

Task Force 

Task Force 

Detention/Task Force 

Detention 

Task Force 

Task Force 

Detention/Task Force 

Detention/Task Force 

Detention/Task Force 

Delenlion/Task Force 

Detention 

Detention 

Eieiention 

Detention 

Task Force 

Detention 

Task Force 

Detention 

Detention/Task Force 

Task Force 

Deienliun 

Detention 

Detention 

Task Force 

Detention/Task Force 

Detention 

Detention 

Task Force 

Detention 

Detention/Task Force 

Task Force 

Task Force 

Detention 

Detention 

Detention 

Task Force 

Detention 

Detention 

Detention 

Detention 

Task Force 

Detention 

E>etention 

Detention 

Detention/fask Force 
Detention/Task Force 


9/10/2003 
7/8/2008 
9/26/2007 
9/26/2007 
9/25/2007 
9/26/2007 
9/16/2005 
4/15/2007 
3/10/2008 
2/7/2007 
3/10/2008 
3/10/2008 
3/10/2008 
2/1/2005 
H/2/2006 
4/28/2006 
10/19/2005 
3/29/2007 
5/17/2007 
6/15/2008 
8/13/2008 
8/6/2007 
7/2/2002 
7/8/2008 
7/8/2008 
2/13/2007 
7/27/2007 
2/29/2008 
2/4/2008 
8/25/2007 
8/14/2007 
3/26/2007 
2/6/2008 
9/22/2008 
6/25/2008 
1/10/2007 
8/2/2007 
6/25/2008 
2/1/2008 
2/22/2007 
6/25/2008 
2/27/2006 
6/25/2008 
5/5/2007 
8/1 1/2008 
9/1 7/2007 
9/8/2008 
2/5/2008 
8/6/2007 
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SC 

Beaufort County Sheriffs Office 

TaskFmee 

6/25/2008 

sc 

York County Sheriffs Office 

Detention 

10/16/2007 

TN 

Davidson County Sheriffs Office 

Detention 

2/21/2007 

TN 

TN Department of Safety 

Task Force 

6/25/2008 

TX 

Carrollton Police Department 

Detention 

8/12/2008 

TX 

Farmers Branch Police Dept. 

Task Force 

7/8/2008 

TX 

Harris County Sheriffs Office 

Detention 

7/20/2008 

UT 

Washington County Sheriffs Office UT 

Detention 

9/22/2008 

UT 

Weber County Sheriffs Office 

Detention 

9/22/2008 

VA 

City of Manassas Police Department 

Task Force 

3/5/2008 

VA 

Herndon Police Department 

Task Force 

3/21/2007 

VA 

Loudoun County Sheriffs Office 

Task Force 

6/25/2008 

VA 

Manassas Park Police Department 

Task Force 

3/10/2008, 

VA 

Prince William County Police Department 

Task Force 

2/26/2008 

VA 

Prince William County Sheriffs Office 

Task Force 

2/26/2008 

VA 

Prince William-Manassas Adult Detention Center 

Deicntion 

7/9/2007 

VA 

Rockingham County Sheriffs Office 

DetentioivTask Force 

4/25/2007 

VA 

Shenandoah County Sheriffs Office 

DetentionTTask Force 

5/10/2007 
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Ms. Lofgren. And also, without objection, I am entering into the 
record the executive summary of the Justice Strategies report, indi- 
cating that 80 percent of these 287 agreements are in the South. 
[The information referred to follows:] 
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EXECUTIVE SUMMARY^ 




Over 6ve percent of the US population is deporr- 
able. including twelve million undocumented 
residents and legal permanent residents with 
past offemes. While programs to permanently or 
temporarily legalize status can shrink the numben 
in the shadows, they cannot erase an cver-present 
deportable population. Meanwhile, more than 
hfteen percent of US hunilies include at least one 
pareiu wlio is a noncitizen and one chdd a citizen. 
Deportable people — who by taw must be expelled 
from our borders — arc in fict integrated into 
American families, businesses, and communities. 
IhU paradox com(:4icates a basic question: Who 
should eitforcc our oattan's immigration taws? 

A tiny suiutc passed under the administration of 
Bill Qinion and implemented by George W. Bush 
provides one answer to that question. 287(g) te^rs 
to a law. written into the 1^6 comprehensive 
immigration reformi. which for the first time in 
US history created a formal mechanism for iMleri] 
executives to extend to local community-based 
agencies the extraordinary artrst and incarcenuon 
powers originally carved out for immigracion police 
stationed at the borders. This s^/urion— shihing 
immigration enforcement from federal to local 
hands — brings the border to the inicttor of r>ur 
nation. 


a public safety mandate? Who should pay for the 
federal deportation mandate? Arc dvil immigration 
and ertmirtai law enforcement compatible enter- 
prises? Is (CE competent to oversee the transfer 
of extraordinary dvil immigration powers to local 
authorities? 

“Local Democracy on ICE” examines the 287(g) 
program ^>edfically, as well u ICE devolution 
genetally. We cunduaed an extensive litcrattur 
review and interviews with diverse sources 
including elected leadcrxi court officials, security 
experts, reform advocates, and activists. The 
following finding] contribute to a public safety 
discussion grounded in facts. 

The 287g Program has failed. 

The 287(g) program has harmed, not 
served, our public safety. 

ICE marketed the 287(g) program as a public 
aafet)' measure to get “criminal illegal aliem” 
off our streets. But civil immigration pov^'crs arc 
extraneous to that mission. Criminal law provides 
sulhdent authority for state and local police to 
arrest anyone, including a noudiizen. suspected 
ofa crime. Ihc arrest powers delegated under the 
287(g) program become useful precisely when 
an arrestee U not a ^criminal illegal alien.* When 
an officer (adu reasonable lutpicion of a crime, 
dvil immlgniion powers still allow for arrest and 
incarceration. 


Burn in 2003. Immigration and Customs 
Enforcement (ICE) is one of three immigration 
agcndcs within the Department of Homeland 
Security. The Bush administration identified 
devolution of immigracion law enforcement as a 
pnnury strategy to build capadey and establiihcd 
the 287(g) program as its premiere project. Ihe 
program recruits .state and local police, as well as 
correctional rtalT in jails and prisons to perform 
civil immigration arrests and detentions on behalf 
of the federal government. 

The devolution of dvil immigtation enforcement 
to criminal justice agendes adds new queatioru to 
an old debiM: Docs immigration enforcement serve 


ICE powers take the handcuffs off law enforcement, 
at the same time distracting police from that 
core public safety mission. Immigrants make a 
poor target for anri-crime campaigns. Studies 
consistently show that immigranu have a lower rau 
of crime than Amcrican-born citizens, and commit 
fewer vialent crimes. Legally, the 287(g) program 
is equivalent to requiring police to diecJc the tax 
returns of every peraon stopped for a speeding 
ticket. 


From the outset, the 287(g) program drew 
widespread criticism. The Major Cities Chiefr 
Association and other community polidng 
proponents feared the program would make 
immigrant victims of crime afraid to call 91 1 . 
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Legal scholars qricstioned the wisdom of allowing 
constitutional questions raised by devolution to be 
trampled by executive force. Gvii rights were a key 
concerts. Numerous racial profiling iawsuiu against 
2$7(g) deputized agencies are now pending. 

Race, not crime, has propelled 287(g) program 
growth. In the start-up phase of the pn>gram, 

ICE did not prioritize re)^ns heavily impacted 
by "criminal illegal alien'* activity. FBI and census 
data indicate that lixty-one percent of ICE* 
deputized localities had violent and property 
crime indices lower than the national average. 
Meanwhile erghiy-seven percent bad a race of 
Latino population growth higher than the national 
average. ICE signed nearly ei^cy percent of its 
287(^ Bgreemenu with agencies in the US South. 
While it is true thar crime rates in that region are 
hi^er than in others, ICS's focus in the ^uth 
u ilispropotcfonate and confounds a balanced 
approach to public safety. 

ICE has recruited any and all Uw enforcement 
agencies to do its bidding, hosiUy devolving 
deportation powers into Unequipped local 
hands. Partners include street police and traific 
cops, corrections olficcrv in state prisons and local 
|aiU. By Augusc 200B. more than BdO officers 
in twenty states were deputized, and 70,000 
immigrants detained. County sheriffs make up 
sixty-two percent of ICE partnen. In Butter 
County, Ohio, ICE extended deportation authority 
to the sheriff he sought re'cleaion on a 
nationally publicized ami-immigrani platform. 

ICE granted the largest and most powerful 287(g) 
contract to Sheriff Joe Arpaio of Maricopa County 
in Arizona alter mismanaged jails cost hU county 
over $45 million in death and abuse lawsuits; and 
after he trespassed into neigliboring jurisdictions 
to unlawfully dump immigrants at the border for 
dcponaiiaa 

Traffic violators and day laborers ore the program's 
central rargets. ICE asserts char the 287(g) program 
is rtot designed to crack down on overcrowded 
apartments, day laborer activities, or traffic offenses. 
Yet ICE has deputized the Missouri State Mighway 
Patrol, an agency whose core mandate is to enforce 
the traffic laws. Sheriff Arpaio summarizes the 


programs real added valuc^ "When wc nop a car 
for probable cause, we take the other passengers 
coo." Hu 287(g) "crime suppression sweeps" have 
targeted day laborers and drivers of color, including 
US dtizeiu. In Gonon, North Carolina, ninety-five 
percent of natc charges filed gainst 287(g) arrestees 
were for misdemeanors— 60 petcenr were for traffic 
violations that were not DWls. In Beny Hill, 
Temiessee, a poitcr officer arrested— rather than 
issued a routine ticket to— a driver in her last days 
of pregnancy. In jail, on ICXnleputized corrections 
officer placed a civil immigration detuner on her, 
.subject her to indefinite inauretation pending ICE 
actinn. She went into labor while shadded to a jail 
hospital bed. 

287(g) sets up states and localities to 
bail out the federal government. 

The 287(g) program U unfunded, by statute. 

The 1996 low prohibiu rhe feds from reimbursing 
a stare or local agency for the cost of civil arrests 
and incarcerauort. ICE may have misrepresented 
this fact. A sheriff at the 2007 conference of rhe 
National Assodaiion of Sheriffs alleges thar ICE 
representauves said the feds pay up to $90 per 
day for each 287^ arrestee. In 2006 Congrexs 
gave rhe 287(g) program in fint budgec line of 
$3 million, and continued that level of funding 
ihrui^ fiscal year 2008. Monies were Intended fur 
ICE personnel and infrastructure expenses only. 

Yet through 2008, ICE overspent by at least $50 
million in program costs. 

ICE foct sheets incorrectly tout the 287(g) 
program os a net money saver. The program 
purportedly saved Artzoiia $9 million by 
acederaring the removal of immigrants from 
the prison system. But this truncated economics 
docs not count the S30 million in state monies 
appropriated from 2007 through 2009 co fund 
partnerships with ICE. With a $2 billion budger 
deficit, among the largest for any state in the 
nation, Arizona has yet to fully itemize the costs of 
immigration enforcement. And despite infusions of 
store cash. Maricopa Counry accrued a $1.3 million 
budget deficit in the programs first three months. 


2 LOCAl DEMOCRACY ON ICE: Why Stale aiMi Local Omemmenu Have No Bustness M Ftdiral immigration Low Enioitement 
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Under 287(g)i «t«Cc and local governments 
eneniially sign a blank check to bolster ICE'S 
failed business of immigration enforcement. 
Unretared Homelaitd Sectirity grunts may be 
fanning the rumor ihai 287(g) is a money 
generator Alter Alabama signed a 237(g) 
agreement, the city of Hoover absorbed more than 
S40O.DO0 in homeland security grants to buy a new 
lire truck and open a ‘'Depanmenr of Homeland 
Security and Immigration.* While Hoover found 
gold in the Homeland Security hills. Virginia’s 
Prince William County lost a small fortune. 

When the county board of supervisors approved 
287(g) panicipation. it appropriated an extra Sl.4 
million of local tax revenue to fund year one. The 
actual cost amounted to $6.4 million with a newly 
projected live>year cost of $26 million The board 
had to raise property taxes by five percent and slash 
parti of the police and fire leKue budgets to further 
the mission of 287(g). 

Fiscally rcspoiuible leaders have rejected 
the program. In Morris County, New Jersey; a 
Oemocradc mayor sought a 287(g) cootract. But a 
technioi) requirement —provision of local jail beds 
to house arrestees — served to disrupt hU unilateral 
action. The county jail's Republican sheriff 
invertigated the ICE partnership. He found that a 
neighboring county losr $250,000 in ucancidpaied 
security and litigation costs while participating in 
ICE s devolved detention program. After teaming 
chat ICE does not protect individual deputized 
local officers from legal liabilicy, he rejected the 
287(g) bid Law enforcement agencies nationwide 
have said no to the 287(g) program because it serves 
neither public good nor organizational interest. 

The devolution program is destined 
to fail. 

civil and criminal law enforcement are 
Incompatible enterprises. 

The 287(g) program rests on a faulty assumption 
that the dvil immigration mandate can be 
seamlessly absorbed into the crime*concrol 
mission shared by criminal justice agendes. Like 
the universally feared tax audits of the Internal 


Revenue Service, the deportarion aurhorit)' wielded 
by ICE falls within dvil law. But unlike the IRS. 
ICE is the only federal agency with the power 
to pe rf o rm mass *dvU" incarccratfon. Counter- 
intuitrvdy. dvil immigration law provides greater 
search, arrest, and incafceration powers chan 
criminal Law The Constitutions protections agaiiut 
arrest without probable cause, indefinite detention, 
trial without counsel, double jeopaidy. and self 
incrimination, as well as the uaiuic of liminiions, 
do net apply equally (or in some cases at all) in the 
civil immigrarion oontexi. 

While the line between civil and criminal law is a 
moving target, 287(g) is defining the parameters 
by executive force. At the 2008 Police Foundation 
conference, the executive director of ICE's Office 
of State and Local Coordination .ttiuined the 
audience when he explained to them the value of 
civil immigration powm, ”We can make a person 
disappear." Nationwide, the 287(g) program has 
promoted vigilante immigration enforcement 
and normalized the widely refuted idea that local 
law enrorcemenc has the inherent authority to 
enforce Inamigratioo taws. In Arizona loadities that 
have not yet joined the 287(g) program are irow 
detaining suspected immigrants for ICE, widrouc 
criminal charges. In a reversal of longstanding 
policy, the Miami Police Department now claims 
that it has the inherent authority to arrest anyone 
suspected of the federal immigration offerue of 
crossing the border illegally. 

Ihc “Arizona Experiment" illustrates how 
incompatible civil immigration and criminal law 
enforcement really are. The WUI Smrt Journal ha.t 
called Arizona the nations leading Uborator)’ in 
locally driven immigration enforcement. Aitzonas 
first 287(g) pragram, brokered by state and federal 
executives, acccleiated a massive crackdown on 
immigruion violarors. In 2005. one year before 
state l^islacures around the country began to 
replicate federal immigration offenses in their own 
penal codes, Arizona blazed the trail becoming 
the first state in US history to enaa iu own 
mtrroationa] human trafficking statute. The novel 
law I enforcement resulted in the prosecution of 
nearly 500 viaims. but not a single trafficking buss. 


“m. 
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EXECUrrVE SUMMARY 


lo Arizona the civil immignuioa mandate 
swiftly corrupted the mmion of the criminal 
justice system. Another state law overwhelmed 
the bail syttcni by amending rhe Constitution 
to strip undocumetued iromigtants of the right 
to bail. Arizona's criminal process morphed into 
a hybrid immigration proceeding. In the lace of 
two masters, judicial officers who were neutral 
arbiien on criminal charges became prosecutors 
on immigration charges. They were even required 
to accept uncorroborated allegations about 
immigration status by police as sole proof of 
deportabilicy. Prosecutors no longer have to prove 
that an immigrant poses a risk of flight or threat to 
society to impose pretrial detention. Alle^rion of a 
civil immigration violation makes proof irrelevant. 
ICE Is Incompetent to manage devolu- 
tion programs. 

ICE suffers from mission conflict. Since its 
inception. ICE’s budget has grown more than 200 
percent to more than billion. While ICE is 
responsible interior immigration enforcement, 
it is also the largest investigarivc arm of the 
Department of Homtdaiul Security. But ICE has 
forsaken intelligence in favor ofbrute force. In 
the len-yeat strategic plan of ICE i Detention and 
Removal Ofltce. entitled Entigamt, the agency secs 
out its aim to "remove all removable aliens" — a 
goal utterly disconnected from economic realities 
and measurable public safety irnpaas. Em^ame 
also notes that unique diflerences between civli and 
Cfimiaal detention rules threaten the integrity of 
ICE detenUon operations. 

ICE has failed to supervise its '287(g) contnictSi 
in violation of federal law. By .statute, ICE is 
responsible to "supervise and direa” all 287(g) 
activity. As one 287(g) contract explains, 
"Participating LEA personnel arc not autliorized to 
petforrn immigration officer (uriaioiu, except when 
working under the supervision of an fC£ officer." 
Across the board participating localities report 
that the primary directiou given by ICE is training 
on how CO check for immigration status through 
electronic media. While finieral immigration officers 
typically receive Kve months of inirial training. 


2B7(g) depurbed offleexs receive lessons compressed 
tnro a flve>week crash course. ICE personnel do 
not lead or directly oversee 287(g) attests. ICE has 
accepted vague paperwork from deputized agencies 
in lieu of red accounting. Faced criticism 

that he has not followed requirements of His ICE 
contract, Sheriff Arpaio responded, "Do you think 
I'm going to report to the fideral government? 1 
don’t report to them." 

ICE continues to fidi the rerideou of Maricopa 
County. After Phoenix Mayor Phi) Gordon asked 
ICE to audit Maricopa County for abusing the 
287(g) program to target "people with broken tail 
lights," ICE agents reponed chat thdr inierrul 
invesrigacion confimied everything was fine. ICE 
did nor inierveoe when Sheriff Arpaio permitted 
volunceen untrained in immigration cnfbrccmciu 
to support h» 287(g) sweqis. These iwecpi have 
urgeied day laborers and drivers of color. The 
conservative Goldwater Iimicute criticizes Maricopa 
County for rampant violation of the 287(g) 
coiuract. Janet Napolitano, fonner governor of 
Arizona and now seaetary of Homeland Sectuity, 
rescinded $600,000 in state grants to Maricopa 
County when she saw the 287(g) sweeps spiral 
out of control Elected leaden have called for a 
Department of jusnee invcstigaiioti of Sheriff 
Arpaio- But no agency has held ICF. accoiiniable 
for its repeated failure to terminate the nation's 
largest and most publicly criridzed 287(g) contract. 

ICE has fuled at man^cmcni of its largest 
devolalioo program: dvU immigration 
detention. The question of whether immigration 
enforcement should be devolved from federal to 
local hands cannot be separated from the question 
of whether ICE is comperenc to oversee this legally 
and organizationally complex prDces.s. In irs short 
life, ICE. has already been the locus of eight internal 
Homeland Security audits. Mismanagement of the 
dvil detention system. ICC's largest devolution 
program. U the most frequent theme. One audit 
notes, "lC£ is not well positioned to ovenee the 
growing detention caseload." Over eighty people 
have died in "civil* custody, yet ICE lobbies fot 
more resources to detain nondrizens who have 


4 U)CAL DOtOCRACY ON iC€: Why State and Locai Gowmments Have No BusinesB in Federal lmnil{»tion law Enforcement 
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not been ileemed either a risk of flight or threat to 
iociety. 

Our Recommendations 

Our broken immigrarion cyiiem muu be Hxed, not 
burdened ydth avoidable dead weight. To redicas 
the hariiu that the 287(g) program has alrrady 
inflicted on public safety and local democracy, wc 
recommend: 

The Obama Administration should terminate (he 
287(g) program. Day laborers and drivers uf color 
make poor law enforcement targets. The 287(g) 
program taJU to strike the correct balance between 
safety and rights. The program also amounts 
to a local and state bailout of the l^ed fMlexa] 
immigration enforcement busineu. 

The U.S. Government Accountability Office 
should investigate the 287(g) program. ICE 
asserts that it has already conducted an interna) 
investigation of all 287(g) c'onctacu and has found 
no errors. Documented abuses from Maricopa 
County. Arizona to Prince William County. 
Virginia, cell another story- The GAO, as a 
neutral party, must determine how the ptugram 
has impacted public safety: and how much local, 
state, and federal caa monies have been used for its 
implementation. 

The Justice Department should investigate the 
287(g) program for violation of the executive 
order banning racial profiling. Widespread crime 
suppression sweeps" in Maricopa County and 
documented cases of racial profiling ihraughuut the 
country warrant an investigation of the program's 
compliance with die US Constitution, patticuiariy 
the equal protection clause of the Fourteenth 
Amendment and the Fourth Aroendmenr ban on 
arrest without probable cause. Tlie Depanmenr nf 
I lomeiand Security should adopt the ban on racial 
profiling set by the Department ofjustice. 

Congress should require a racial impact analysis 
before authorizing new immigration law 
enforcement programs. In the 21" Mntury, non- 
drizcn.t in the U.S. are increasingly people of color. 
Immigrarion law enforcement e^oris, while not 


intentionally hosed on race, have a disproportionate 
impact on people of color, including US dtizeru. 

Congress should create mandatory, meaningful 
reporting requireroents for monitoring all ICE 
operations. Facing a global fiscal crisis, the United 
.States cannot afford wasiefiii spending. Tbe ICE 
budget, which has grown more than 200 percent 
since the agency's inception in 2003, U not abovr 
public scrutiny. Congtess should requite ICE to 
systematically document and disclose deuiled data 
related to the implementation and impact of all in 
programs. 




BAnGIES 


Mr. King. Madam Chair, could I ask a short deference, please? 
Ms. Lofgren. I would yield for a question. 

Mr. King. I thank you. 

What I really have is a statement that I intended to introduce. 
And I wonder if I could introduce my statement into the record, 

unanimous consent, on 

Ms. Lofgren. Without objection. 

Mr. King. Thank you. 

[The prepared statement of Mr. King follows:] 
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Prepared Statement of the Honorable Steve King, a Representative in Con- 
gress FROM the State of Iowa, and Ranking Member, Subcommittee on Immi- 
gration, Citizenship, Refugees, Border Security, and International Law 

Before we begin our discussion here today, I’d like to set out the underlying fed- 
eral law that governs state and local law enforcement. 

The use of race or national origin in law enforcement is only strictly prohibited 
when race or national origin is the sole criteria for the law enforcement action, 
based on an invidious purpose. As the Supreme Court made clear in the 1996 case 
of Bush V. Vera, mere “racial disproportions in the level of [law enforcement activity] 
for a particular crime may be unobjectionable if they merely reflect racial dispropor- 
tions in the commission of that crime.” 

To give an example, the Supreme Court has upheld a program in which vehicles 
passing through a permanent checkpoint 66 miles from the Mexican border were 
visually screened by Border Patrol agents for occupants who appeared to be of Mexi- 
can national origin. In that case. United States v. Martinez-Fuerte, the Court held 
that it was constitutional for the border patrol — after routinely stopping or slowing 
automobiles at a permanent checkpoint — to refer motorists selectively to a sec- 
ondary inspection area for questions about citizenship and immigration status. The 
Court held that there was no constitutional violation even if such referrals were 
made largely on basis of apparent Mexican ancestry. 

The Supreme Court later made clear, in the 1981 case of Haig v. Agee, that such 
holdings are appropriate given that “It is obvious and unarguable that no govern- 
mental interest is more compelling than the security of the Nation.” 

Even beyond the context of border security, law enforcement has broad discretion 
to reasonably rely on the factors of race or national origin, as long as such criteria 
are not the sole criteria that invidiously motivates action by law enforcement. 

Indeed, under the Department of Justice’s own official guidelines on the use of 
race by law enforcement, it is made clear that: 

in conducting an ongoing investigation into a specific criminal organization 
whose membership has been identified as being overwhelmingly of one eth- 
nicity, law enforcement should not be expected to disregard such facts in pur- 
suing investigative leads into the organization’s activities. 

The Department of Justice guidelines further state that: 

Federal authorities may also use reliable, locally relevant information linking 
persons of a certain race or ethnicity to a particular incident, unlawful scheme, 
or ongoing criminal enterprise [including a gang] — even absent a description of 
any particular individual suspect. 

Of course, law enforcement at its discretion can impose on itself restrictions be- 
yond what is prohibited by constitutional law precedents. But those decisions should 
be made by state and local law enforcement working to protect citizens in local ju- 
risdictions — not by Members of Congress thousands of miles away in Washington, 
D.C. 

So what are the effects of these policies? I would suggest that when used correctly 
by law enforcement officials, the effect is safer communities. And safer communities 
are also created when state and local law enforcement officials help to enforce fed- 
eral immigration law. 

That is made even more clear when we look at examples in which state or local 
law enforcement has failed to do so. For instance, four of the 9/11 hijackers had doc- 
umented contact with state or local law enforcement officers after entering the 
United States. All four were pulled over for traffic infractions at one point in the 
months before September 2001. Unfortunately none were reported to federal immi- 
gration officials despite their violations of federal immigration laws. We all know 
the devastating results of the hijackers’ malicious activities. 

And Operation Community Shield is an on-going example of the benefits of coordi- 
nation among federal, state and local law enforcement entities. It is a law enforce- 
ment program in which federal state and local officials work together to conduct 
criminal investigations and other law enforcement operations against violent crimi- 
nal alien street gangs. 

According to ICE, since Operation Community Shield’s inception, 17,655 street 
gang members and associates, from over 700 different gangs have been arrested and 
are no longer on America’s streets. One hundred-seven of those arrested were gang 
leaders and more than 2,555 of those arrested had violent criminal histories. 

By virtue of their sheer numbers, the over 740,000 state and local law enforce- 
ment personnel, come into contact with many more people on any given day, than 
do federal law enforcement officials. This contact can result, and has resulted, in 
the arrest of illegal immigrants who would otherwise be free to commit future 
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crimes. Remember no crime by illegal immigrants would ever occur if they were re- 
moved from the United States before they could strike. These are truly “senseless” 
crimes. 

Sadly, the state and local law enforcement officers who came into contact with 
Alfredo Ramos prior to March 30, 2007, were prohibited by their jurisdictions from 
coordinating with federal immigration officials. I say sadly, since on that day, 
Ramos killed 16 year old Tessa Tranchant and her 17 year old friend Alison 
Kunhardt. We will hear shortly about the devastating effects of lack of law enforce- 
ment coordination from Tessa’s father who is here today. Tessa, Alison, their fami- 
lies and the other victims of criminal aliens are the ones whose country failed to 
protect them. They are the true victims. 

If I have to choose between political correctness and ensuring the safety of the 
American people, I will chose the American people in a heartbeat. 


Ms. Lofgren. This hearing is about at an end. And I would like 
to thank all of the witnesses who appeared and all of the individ- 
uals who have watched. I think that we have learned, at least I 
feel that I have learned, some things today. 

And I do not believe that this is the end of our inquiry into this 
matter. We do know that the Secretary of Homeland Security has 
initiated a review of this program. And I think, based on the testi- 
mony today, that is highly appropriate. 

So, at this point, I will — ^you know, a lot of people don’t realize 
you are here on your own time. We do appreciate your service to 
the Congress and to the country through your testimony. 

And this hearing is now adjourned. 

[Whereupon, at 3:24 p.m., the Subcommittees were adjourned.] 
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Responses to questions presented by Chainvoman Zoe Lofgren 

1. Correlation between a jurisdiction's history of racial strife and its use of 287(g). 

Immigration laws and policy are inextricably related to issues of race, national origin, and 
ethnicity. Until the civil rights era of the 1 960s, U.S. immigration statutes explicitly sought to 
preserve the racial and ethnic composition of the United States as it existed in the 1890's when 
immigration flows mainly originated from Northern and Western Europe. In order to consider 
the relationship between a 2S7(g) jurisdiction’s history of racial strife with its problems in the 
undertaking of the program, it must first be acknowledged that racism and racist practices are 
both socially constructed and historically contingent. Current racial prejudices in the U.S. South, 
for example, manifest differently from those which were expressed in the post-Reconstruction 
South. 

Law enforcement organizations, nonprofits organizations, and civic leaders have 
expressed concerns that the South has become the new batdefield for immigration enforcement.' 

In April 2009, the Police Foundation, a national, nonpartisan, nonprofit organization established 
in 1970 dedicated to supporting imiovation and improvement in policing issued its report on the 
role of local police in federal immigration enforcement matters. The report noted that racial 
tension and racist dynamics have been influential factors in local law enforcement agencies’ 
decisions as to whether and how to rmdertake 287(g) programs.^ The report highlights the 

Anita Khashu, The Role of Local Police: Striking a Balance Between Immigration 
Enforcement and Civil Liberties, Report of the Police Foundation, April 2009 (hereinafter Police 
Foundation Report). Southern States - Immigration's New Battlefield, 

http://news.newamericamedia.org/news/view_aiticle,html?article_id=b2d00dcf6S061446b673f5 

5963acf6aS 

^ Police Foundation Report, supra note I at Appendix A, Focus Group Summary, 46, 
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disproportionate number of 287(g) programs in the South; North Carolina and Virginia have the 
greatest numbers of such programs. Because of this statistical anomaly, another study conducted 
by Justice Strategies has concluded that “race, not crime, has propelled 287(g) program growth.”^ 
Findings of yet another study ( as reported by the Police Foundation) suggest that the political 
culture of the region is the key factor that explains the focus of 287(g) in the South.'* 

In his keynote address to the Police Foundation, Phil Gordon, the mayor of Phoenix, 
Arizona, addressed the issue of racism and local immigration enforcement. Mayor Gordon noted 
problematic protests and demonstrations by both supporters and detractors of 287(g). With regard 
to local law enforcement of immigration issues, he called upon “the Congress of the United States 
to face the two-headed monster of hate and racism it has created and mmed loose.”’ To 
emphasize the extreme nature of racism implicated in the 287(g) program, during his speech. 
Mayor Gordon held up a sign from a demonstration in Phoenix and read it out loud: 

'“Hooray for the slaughtering of the illegals. Boo to the Beaners!!' 

And then it’s got a swastika at the bottom.”’ 

In a series of focus groups organized by the Police Foundation in its study of 287(g), 
participants offered their view” the current anti-immigrant environment [is] ... a continuation of a 


’ Aarti Shahani and Judith Greene, Local Democracy on ICE, Why State and Local 
Government Have No Business in Federal Immigration Law Enforcement 2, (Feb. 2009). 

'* Police Foundation Report, Appendix F, Local Finforcement of Immigration Laws: 
Evolution of the 287(g) Program and Its Potential Impacts on Local Coinmimities at 160 

’ Id. Appendix J, Keynote Address, 189, 193. 

'’Id. 
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historical pattern of racism against African Americans.”^ Similar concerns have been expressed 
by civic leaders from North Carolina, South Carolina, Florida, Alabama, Virginia, Tennessee, and 
Georgia who met in Atlanta, Georgia in July 2007 to share their fears that southern states, with 
their histories of racial strife, are at the center of 287(g) enforcement efforts. 

In its report about the threats and abuses that Latinos have suffered in the South, the 
Southern Poverty Law Center (SPLC) also notes that the South is the region of the country with 
the fastest growing population of Latinos.^ The study finds that “[l]ike African Americans during 
the height of Jim Crow, many Latinos in the South live in constant fear of being unfairly targeted 
by the police as they go about their daily lives. Latinos, whether documented or unautliorized, 
experience racism and discrimination. Over one-third of Latinos living in the South report 
suffering racism including physical abuse and threats of violence in their daily life.^^ Housing 
discrimination is rampant.' * The SPLC report found that more than half of the Latino respondents 
noted problems with racism and discrimination when looking for housing and approximately 
three quarters of respondents offered the same opinion with regard to discrimination on the job. 

Forty-seven percent of the study’s respondents reported knowing someone who had been 
treated unfairly by the police. Police checkpoints in predominately Latino communities were 

^ Id. Appendix A, at 44 

^ Under Siege: Life for Low-Income Latinos in the South, Southern Poverty Law Center 
4 (April 2009) (hereinafter Under Siege). 

^ Id. at 16. 

Id. at 32. 

“ Id. at 32-35. 

Id. at 16. 
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frequently reported as a source of concern/^ The SPLC report noted that most Southern states 
and localities do not require the collection of racial profiling data which might otherwise prevent 
racial profiling practices. Where such data is available, it demonstrates disproportionate law 
enforcement actions that target drivers with Latino surnames, such as seizing and impounding 
vehicles as a result of roadblocks. 

The SPLC report found that 287(g) agreements have lead to serious abuse in the South. It 
documents concerns of this sort in Nashville when in November 2008, the Davidson Coimty 
Sheriff attended and spoke at a meeting of the white nationalist Middle Tennessee Council of 
Conservative Citizens, an organization descended from the pro-segregation White Citizens’ 
Councils of the civil rights era and classified as a hate group by die SPLC.^*^ 

In North Carolina, hostile reactions to immigrant newcomers have been well-documented. 
During the 1 990s, researchers began to take notice of the fast rate of growth of the Latino 
population in North Carolina. Investigators who have studied the impact of shifting 
demographics reported significant hostility toward this population. While the response to the 
increased numbers of immigrants has varied and has at time been welcoming and constructive, 
researchers have uncovered nativist and racist reactions that deny and deprive Latino residents of 
their human and legal rights in ways that can be measured both formally and infonnally. For 
example, a Carolina Poll, conducted by the University of North Carolina at Chapel Hill School of 

Id. at 16-17. 

“ Id. at 19. 

Id. 

“ Id. at 20, 23. 
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Journalism, uncovered anxieties and distrust of Latino newcomers and public discomfort with 
changing demographics whether newcomers are documented or undocumented/^ The study 
noted that residents in the state were much more likely to hold negative attitudes about the influx 
of Latinos into their neighborhoods than the rising increase in the number of "northerners” to the 
state. Moreover, in counties in the Piedmont area of North Carolina, for example, in which 
Alamance County is located, the demonstrated hostility was at its highest in the state. 

Researchers noted with alarm how openly such hostile views were expressed. One report, 
published in 1999 when the state economy was particularly strong, predicted with grave concern 
that Hispanics/Latinos would suffer an intense backlash should there be a downturn in the 
economy. Another study in North Carolina demonstrated that Latinos are the fastest growing 
target of housing discrimination notwithstanding federal and state constitutional and statutory 
prohibitions against such treatment.^® 

Similarly, hate groups have been involved in advocating for 287(g) in North Carolina. As 
noted in previous written and oral testimony to this committee, some North Carolina law 
enforcement officials have made overtly racist comments about Latinos. In particular, the Sheriff 
of Alamance County, Terry Johnson, made hateful assertions about Mexicans to a reporter for the 
Raleigh News and Observer.’^ Similarly, Johnson County Sheriff Steve Bizzell, who was 

See James H. Johnson, Jr. et al., A Profile of Hispanic Newcomers to North Carolina, 
Popular Gov't, Fall 1999, 2, 9-11. See Letter to the Editor, Just Too Many Folks, News & 
Observer (Raleigh, N.C.), Jan. 24, 2000, at lOA; Patsy McCormick, Must We Accept Excessive 
Immigration?, News & Observer (Raleigh, N.C.), Feb. 26, 2000, at 19A; Ron Woodard, Letter to 
the Editor, Uphold Immigration Law, News & Observer (Raleigh, N.C.), Apr. 23, 2000, at lOA. 

Anita R. Brown-Graham, Housing Discrimination Against Hispanics in Private Rental 
Markets, Popular Gov’t, Fall 1999, at 45, 46. 

In an interview with the Raleigh News & Observer, Alamance County Sheriff Terry 
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president of the North Carolina Sheriffs Association from July 2007 until he was named the 
association’s chairman in July 2008 has vocalized his hostility toward immigrants. 

Alamance County was highlighted in the UNC Report on 287(g) in North Carolina 
because of the racist comments made by its Sheriff and because of evidence of racial profiling in 
the implementation of 287(g).^^ Some examples of racial tension and the county’s recent history 
with hate groups that affect anti-immigration initiatives include the following: 

May of 2006, an Alamance County court interpreter resigned after allegations were made 
regarding his connection to a white supremacy organization. The interpreter was accused of 
posting racist statements on the Web site of a white supremacist magazine called American 
Renaissance. According to guidelines issued by the state Administrative Office of the Courts, 


Johnson complained that more Latino criminals were arriving to the area. He made brazenly 
racists claims about Mexicans, stating, “'[t]heir values are a lot different — their morals — than 
what we have here,' Johnson said. ‘In Mexico, there's nothing wrong with having sex with a 12-, 
13-year-old girl ... They do a lot of drinking down in Mexico.'” He linked the Latino presence 
with growing crime rates notwithstanding the data that contradicts this assertion. Kristen 
Collins, Sheriffs Help Feds Deport Illegal Aliens, News & Observer, (Raleigh, NC) Apr. 22, 
2007. Ruben G. Rumbaut and Walter A. Ewing. The Myth of Immigrant Criminality and the 
Paradox of Assimilation:'. Incarceration Rates among Native and Foreign-Born Men," The 
Immigration Policy Center (Spring 2007) available at 

http://www.ailf org/ipc/special_report/sr_feb07_resources.shtml. Lindsay Haddix, Immigration 
and Crime in North Carolina: Beyond the Rhetoric, DitpX. of City and Reg. Planning, UNC 
Chapel Flill, Master’s Project, Spring 2008. 

Sheriff Bizzell stated that Mexicans y are “breeding like rabbits,” and that they ‘“rape, 
rob and murder’ American citizens” and stated that his goal is to reduce if not eliminate the 
immigrant population of Johnston County. Kristin Collins, Tolerance Wears Thin, News & 
Observer, Sept. 4, 2008, available at 

http://www.newsobserver.com/news/immigration/story/1209646.html. 

See UNC Immigration and Human Rights Clinic and ACLU North Carolina Legal 
Foundation, The Policies and Politics of Local Immigration Enforcement Laws: 287(g) Program 
in North Carolina, (hereinafter UNC Report). 

http://www.law.unc.edu/documents/clinicalprograms/287gpolicyreview.pdf. 
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interpreters are considered officers of the court. The complaint also included affidavits of Latinos 
who claimed they were mistreated by the interpreter.^^ 

As reported by the Southern Poverty Law Center, William Gheen who had been a 
legislative assistant to North Carolina Sen. Hugh Webster (R-Alamance County) left his position 
in April 2005 to form an organization called Americans for Legal Immigration PAC, described as 
a nativist group commonly known as ALI-PAC. The SPLC writes, “[o]n the ALI-PAC website, 
Gheen is less subtle about linking Mexican immigrants with infectious disease. ‘Call me old 
fashioned, but people should be able to shop at Wal-Mart without worrying about catching 
tuberculosis’ [Gheen] wrote. 

Alamance County has been the site of organized Klan activity as recently as 1977, when 
the Klu Klux Klan marched through Burlington, the largest city in the county. As Hannah. Gill, 
Assistant Director of the Institute for the Study of the Americas has noted, “growing up in 
Alamance County in the 1980s, people spoke of the Ossipee Ski Lodge near Western Alamance 
High as a Klan meeting place. 

The book “Centennial History of Alamance County: 1849 - 1949" by Walter Whitaker 

tells a history of the KKK in Alamance. The following excerpt describes Klan organization: 

There were three divisions of the Klan, known as the Invisible Empire, the White 
Brotherhood, and the Constitutional Union Guard, and each of them had chapters 
in Alamance. Jacob A. Long headed the ten camps of the White Brotherhood and 


Keren Rivas, Ex-court Worker Accused of Racism: Interpreter Says He Did Not Post 
Comments on Web, Times-News (Burlington, NC), May 19, 2006. 

David Hothouse, Where Swine Flu Lurks, Propagandists Rush In, April 28, 2009, at 
http://www.splcenter.org/blog/index.php?s=bashcrs Intelligence Report, The Nativists, Spring 
2008, at http://www.splcenter.org/intel/intelTeport/article.isp?pid=1524 

Interview with Hannah Gill, June 1, 2009. 
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the Empire in this county, and James A. J. Patterson was chief of the Guard. Each 
camp of the Brotherhood had its own chief as well; these included Jacob A. Long, 

Jasper N. Wood, John T. Trollinger, Albert Murray, George Anthony, David 
Mebane, William Stockard, John Durham, James Bradsher, and Job Faucette. 

Leaders of the five klans of the Constitutional Union Guard in the county were 
James A.J. Patterson, Eli Euliss, John T. Fogleman, Jasper N. Wood, Jacob Long, 
and George Anthony. (Hamilton, J.G., Reconstruction inN.C. These names and 
events are found in official records of the impeachment trial of governor W. W. 

Holden.) There were said to have been 600 to 700 members of the tliree klans in 
the county. 

More recently, 

Specific examples related to 287(g)'s slippery slope that document the ways in which 

Latinos who are U.S. citizens have been affected were submitted in earlier written testimony. 

Three are repeated here because they are particularly responsive to Chairwoman Zofgren’s 

question related to a 287(g) jurisdiction’s history of racial strife and its use of 287(g) 

Paul Cuadros, assistant professor in the School of Journalism and Mass 
Communication at UNC, U.S. Citizen. 

In a column in the Chapel Hill News entitled Profiling Just Got Easier, Paul Cuadros 
described his experience with profiling in Chatham County where the issue of whether to sign 
onto 287(g) has been the subject of a contentious community dispute.^^ As noted in previous 
written testimony, recently hate groups were invited to join in the battles over whether Chatham 
should sign on to 287(g). A group that calls itself NC FIRE which, according to its website, seeks 
to ‘educate American citizens who turn a blind eye to the many costly and destructive aspects of 
illegal immigration,’ including the '8 Ways Illegals Make You Sick,’” distributed a flyer urging 
recipients to “'Fight Back Against Chatham County’ and encouraged members of such groups as 


Paul Cuadros, Profiling Just Got Easier, Chapel Hill News, Feb. 15, 2009, 
http://www.chapelhillnews.com/front/story/41670.html 
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the N.C. Minuteman Patriots and the Minuteman Civil Defense Corps to attend.^^ This was not 
the first time hate groups have been implicated in Chatham county’s response to increasing rates 
of Latino immigrants. In 2000, white supremacist David Duke spoke at a Ku Klux Klan rally in 
Chatham County advertised as protest against Hispanics.^^ 

Cuadros describes being followed by a police car for at least a mile, through four turns as 
he was on his way to a soccer game for an offense he and his friend Francisco described as 
"Driving while brown." He says; 

“There are many in Orange and Chatham who think that profiling doesn't 
happen now. They are wrong. I cannot tell how many times over the past several 
years 1 have gone through license checkpoints in Siler City driving a soccer kid 
home from a game. The checkpoints would be set up right in front of his 
neighborhood, which is predominantly Latino. 

When you're stopped by the police, you go through a mental checklist to 
find what it is you did wrong to get pulled over. I wasn't driving fast; the 
courthouse circle prevents that. And I didn't miss any stop signs or lights, again the 
circle. I hadn't had a ticket in three years, my license was just renewed and my 
registration, plates and vehicle test were up to date. 

After asking for my license and registration and keeping me and Francisco waiting 
for what seemed an unusually long time to check my information, tlie young cop walked 
up and leaned down to tell me why he had stopped me. He said my license plate monthly 
sticker had faded. The year was fine, new in fact, but the month was hard to see. He just 
wanted to let me know that. T knew exactly what he wanted me to know.” 


Taylor Sisk, Conservative Group, JCE Supporters Clash in Chatham, The Carrboro 
Citizen, Mar. 5, 2009, available at 

http://www.carrborocitizen.comymain/2009/03/05/conservative-group-ice-supporters-clash-in-ch 

atham/#more-5083. 

Siler City Residents Pray For Peace In Anti-Immigration Rally,Feb. 17, 2000. 
www.wral.com/news/lpcal/story/139624/ 
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“A" U.S. citizen.^® 

A, a Puerto Rican U.S. citizen , was driving to the flea market in Johnston County (Sheriff 
Bizzell’s county). There were four passengers in the car: her boyfriend, her mother, her sister, 
her brother-in-law. Local law enforcement pulled her over and told her that he was “just doing a 
check because there were too many people in the car.” He asked for A’s license, which she 
provided, and then asked all of the passengers in the car for their licenses. All obliged. The 
officer then asked all of the passengers, including A. whether they had any warrants for their 
arrests. They did not. A’s father is a minister. The family was distressed by this incident of 
racial profiling and called the ACLU for that reason. 

Ricardo Velasquez, U.S. citizen 

Ricardo Velasquez is a lawyer in Durham, NC (a 287(g) city) who was pulled over by the 
Durham police on his way home. After handing over his license and registration, he was told to 
roll down his window further upon which he asked whether he was under arrest or free to go. As 
an attorney who knew his rights, he opened his window wider at the demand of the officer, and 
was then put under arrest, accused of being under the influence of alcohol or some other 
substance. After taking the alcohol breath test, he blew a point zero-zero, indicating that he had 
nothing in his system. Nonetheless, he was arrested and charged with driving while impaired and 
resisting an officer. Although the charges were dismissed, Velasquez questions the incident as 
another incident of racial profiling of Latinos.^^ 

2. How does the 287(g) program affect immigrant victims of domestic abuse who need 
Facts based on a phone intake by the ACLU-NC. 

Anne Blythe, Durham Lawyer Fights Charge, News & Observer, Jim. 19, 2008, 
http://www.newsobserver.eom/news/story/l 1 13 156.html 
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police protection from their abusers? 

A review of the circumstances for immigrant women who are victims of gender-based 
crimes demonstrates that 287(g) is at cross-purposes with other statutory provisions of the 
Immigration and Naturalization Act. In 1994, Congress passed the Violence Against Women Act 
(VAWA) which included two avenues of relief for battered immigrants: the self-petitioning 
process, and VAWA Suspension of Deportation, now VAWA Cancellation of Removal.^'^ Then, 
in two subsequent legislative initiatives, Congress further strengthened the Violence Against 
Women Act in the Battered Immigrant Protection Act of 2000 (VAWA 2000) and again in 
VAWA 2005. Congress added protections for victims of severe forms of trafficking and created 
the U-visa for immigrant crime victims, including victims of domestic violence and sexual assault 
crimes. 

Congress’ intent through these statutes has been to encourage immigrants to report crime 
and to cooperate with law enforcement, and to assist immigrant victims of gender-based violence 
to obtain protection from physical and emotional harm.^^ In order to accomplish any of these 
goals, local law enforcement must engage with and obtain the trust of battered immigrant women. 

The Government Accountability Office Report on 287(g) as well as other reports that have 
been issued by police organizations, academic centers and nonprofit groups all share in common 
the concern that Latinos living in 287(g) communities are fearful of and apprehensive about the 


“ Pub. L. No. 103-322, INA § 204(a)(l)(A)(iii), (iv) and (B)(ii)(iii), INA § 240A (b)(2). 
Illegal Immigration Reform and Responsibility Act of 1996 (IIRAIRA), Pub. Law 104-208, 1 10 
Stat 3009 (INA§ 204A(b)(2)). 

8U.S.C.A.§n01. 
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police as a result of the program. This fear of local police creates significant obstacles for 
battered women and their children who rely on local law enforcement for safety from physical 
harm and threats. They are terrified to report the crimes they have suffered or witnessed for fear 
that they will become targets of investigation themselves. In one study in Nashville, over seventy 
percent of Latinos interviewed said that they are more reluctant to contact police because of 
287(g). Similarly in Charlotte, two thirds of respondents reported tliat 287(g) affected their 
willingness to report a crime.^^ Similar results were reported in the 287(g) report detailing effects 
of the program in North Carolina. Both documented and undocumented Latinas expressed this 
fear.^'^ 

287(g) not only discourages battered women from calling the police and cooperating with 
law enforcement in order to obtain protection for themselves and their children, the program also 
interferes with their efforts to obtain the medical, counseling, and services they need in order to 
cope with the effects of victimization they have suffered. The University of North Carolina 
School of Law’s Immigration/Hum^ Rights Clinic serves battered women and children as well as 
other immigrants who are victims of sexual assault. Clients suffer serious physical and emotional 
harm as a result of these crimes. We know anecdotally that these crime victims &io fearful of 

See generally, GAO, Immigration Enforcement: Better Controls Needed over Program 
Authorizing State and Local Enforcement of Federal Immigration Laws (Jan. 2009), Shahani and 
Greene, supra note 3, Local Democracy on Ice: Why State and Local Governments Have No 
Business in Federal Immigration Law Enforcement, supra, UNC Report, supra note 21 ; Under 
Siege, supra note 8; The Police Foundation Report, supra note 4. Association of Chiefs of 
Police, Police Chiefs’ Guide to Immigration Issues, July 2007, at 21, (hereinafter Association of 
Chiefs of Police Report )avaiiable at 

http://www.theiacp.org/documents/pdfs/Publications/PoliceChiefsGuidetoImmigration.pdf. 

Under Siege, supra note 8 at27. 

Id. 
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driving to medical or therapy appointments for themselves or their children because of the threat 
of being pulled over by law enforcement based on their appearance alone. We have learned that 
they are fearful of going to public offices and agencies to collect documents and information as 
necessary for the preparation of their case. Witnesses who could corroborate the crime and its 
consequences are often reluctant to come forward if they are undocumented. These circumstances 
render crime victims more vulnerable and disadvantage law enforcement agencies that are in 
pursuit of perpetrators. 

The SPLC report highlights the consequences of 287(g) to gender-based crime victims. 
One case, described in the report, involves a thirteen year old girl who was sexually assaulted. 

Her family members were undocumented, fearful, and concerned as to how to best proceed and 
thus sought the assistance of the SPLC for advice to how to go forward with the case. The SPLC 
met with the prosecutor who informed them that although he would prosecute the case, if he 
discovered that the rape victim was undocumented, he would feel obligated to contact ICE. As a 
consequence, the rapist was not prosecuted.^^ As one immigrant organizer observed with regard 
to police relations and obtaining protection for crime victims, “ICE is killing us little by 
little. ...People are now afraid to leave their homes and go in the street. These circumstances are 
exacerbated by the fact that undocumented immigrants are now at greater risk of victimization 
because of their known vulnerability, isolation, and because of the climate of nativist hostility that 
often exists in 287(g) programs in the South. 

In addition to domestic violence and sexual assault, Latinas have also reported an increase 

Id. at 27. 

Id. 
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in sexual harassment and discrimination in the workplace. The SPLC study found that seventy- 
seven percent of Latinas identified sexual harassment as a major problem on the job.^^ Their 
employers silence them with threats to report them for immigration status violations. As noted in 
earlier testimony provided to this subcommittee, these problems have been attributed to the 
climate created by 287(g) in Alamance County as indicated by the following anecdote: 

E__, U.S. citizen.’* 

E, trembling and then openly weeping, told of her trauma and fright at her place of 
employment in Alamance County. She explained that she was a naturalized citizen and had been 
working for some time in an office near Elon. She described her employer’s actions over a course 
of time that began after 287(g) was entered into and told of how she was being significantly 
mistreated and discriminated against at work. She explained that when she brought her 
complaints and concerns to her employer, he told her that she was crazy to think that she would 
have any recourse and because she was an immigrant, she should stop complaining. He referred 
to the passage of 287(g) as an indication of her lesser status.^^ 


Kat28. 

The story was told to the author at the conclusion of a presentation at the Conference, 
"Why We Can't Wait: Reversing the Retreat on Civil Rights" of the National Campaign to 
Restore Human Rights in Durham, NC on Oct. 19, 2007. 

Hannah Gill tells a similar story of a woman who was an immigrant from El Salvador 
and who describes how after the implementation of 287(g), working conditions at a textile 
factory in Burlington worsened. Gill, supra note . 
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Responses to Questions of Ranking Member Steve King, 

1 . Is a human life worth at least $ 1 7 million? 

Of course, it is impossible to put a monetary value on human life. 

Myths and claims about the criminal dangerousness of immigrants have been debunked. 
Sociologist Ruben G. Rumbaut found that, in 2000, the 3.5 percent incarceration rate for native- 
born men age 1 8-39 was five times higher than the rate for immigrant men (0.7 percent). 

Studies also found that undocumented immigration is not associated with higher crime rates. 
Border cities and other cities with large immigrant populations have experienced decreasing crime 
rates, and crime is lowest in the states with the most immigrants.^’ 

There have been grave concerns expressed that 287(g) endangers the lives and well-being 
of immigrants in the United States. For example, the Police Foundation Report describes the 
senseless murder of an Ecuadorian man in Patchogue, New York by a group of teenagers looking 
for Latino immigrants to beat up.'’^ This particular murder is an indication of incre^ing hostility 
toward immigrants fueled by a public official who has been accused of “parrot[ing] extremist 
talking points” that are “utterly false” in an effort to mobilize anti-immigrant sentiment.'’^ The 
Minutcmcn Project on the border is additional evidence of dangerous vigilantism and threats of 
violence toward immigrants.'’'’ NGOs have reported a dangerous rise in anti-immigration groups 

Immigration Policy Center, Immigrants and Crime: Setting the Record Straight, 
(March 2008). 

*” Id 

Police Foundation Report, supra note 4 at 10 

The High Cost of Harsh Words, NY Times, Nov. 14, 2008 at A32. 

Susy Buchanan and David Holthouse, Extremists Advocate Murder of Immigrants, 
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with direct links to hate groups. 

Other costs associated with 287(g) cannot be overlooked, particularly those that 

undermine constitutional principles and U.S. norms that are jeopardized when programs that 

encourage racial profiling operate without accountability or oversight. This was put eloquently 

by Mayor Gordon in his key note speech to the Police Foundation: 

And how do you assign a cost to that? How can you put a price tag on the very 
promise of America? Cemeteries here and around the world are filled with men 
and women who traded their lives for our rights and freedoms— the same rights we 
see perched at the top of that famously dangerous slippery slope. 

2. Familiarity with the dismissal of lawsuit filed against the Department of Homeland Security 
alleging violations of Fourth, Fifth, and Sixth amendment rights in connection with Smith and Co. 
immigration enforcement operation. 

Barrera v. U.S. Dep't of Homeland Security, No. 07-3879 (D. Minn. Mar. 27, 2009) was 
dismissed largely on grounds of qualified immunity. There are a number of other lawsuits 
pending related to violations of legal protections arising out of workplace raids, home raids, and 
detention of immigrants, many of whom are arrested under the 287(g) program. In Reyes v. 
Alcantar No. 07-02271 (N.D. Cal. Sept. 16, 2008), the government has agreed to pay a sum of 
money as settlement in a case involving a home raid. A class action lawsuit that challenges ICE 
laids. Arias v. ICE, No. 07-01959 (D. Miim. filed Apr. 19, 2007), appeal docketed sub nom. 
Munoz V, Myers, No. 08-2528 (8th Cir. argued Mar. 10, 2009) is pending. In March of this year, 
Jim Slaughter, U.S. Customs K-9 Officer at San Luis, Arizona, who with his wife endured a 
botched ICE home raid for a “fugitive” filed suit against ICE. Seven ICE agents showed up at his 
door, and when he opened it to talk to them they stormed in and demanded that and his wife stand 

Politicians Mar. 30, 2006, available at http://www.splcenter.org/intel/news/item.jsp?aid=49. 

Police Foundation Report, supra note 4 at 191. 
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in the middle of their living room while the agents searched the house. Slaughter, an ex-Marine, 
and U.S. customs officer is suing each agent for $500,000 in damages.'*^ This is just an 
abbreviated list of cases that have been filed and are yet to be resolved for violations occurring in 
the implementation of 287(g). Other suits seek redress for U.S. citizens who have been 
wrongfully deported, for violations of constitutional protections, as well as Freedom of 
Information Act cases which seek to ensure oversight and accountability for the program.. 

In addition to civil suits, there have been a number of decisions favorable to immigrants 
by Immigration Judges and the Board of Immigration Appeals suppressing evidence of 
immigration status because of egregious violations committed against immigrants by law 
enforcement officers and ICE in various raids and other immigration enforcement efforts. 

At least one petition alleging violations of regional and international human rights 
agreements has been filed in the Inter- American Commission on Human Rights in relation to 
overzealous and racially motivated immigration enforcement initiatives. 

The U.S. Department of Justice has initiated an investigation of the Maricopa County 
Sheriffs Office after months of complaints that the Sheriffs department is discriminating in their 
enforcement of immigration laws. 

3. The lack of complaints filed under 287(g). 

At least one complaint that we are familiar with has been filed for violations arising out of 
the 287(g) in Alamance County, North Carolina. It is of concern that no information was reported 
to the GAO about this complaint. It may be an indication that there are other complaints that have 
been filed around the country of which Congress and this subcommittee is not aware. 

Slaughter v. DHS, complaint in the U.S. District Court for the District of Arizona, 
filed February 13, 2009. 
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However, it is perfectly understandable that few complaints have been filed, lliere has 
been no transparency or communication about the complaint process. As noted in the report 
submitted to this subcommittee on 287(g) in North Carolina, local law enforcement agencies have 
failed to disseminate information about the complaint process nor have they made any complaint 
forms readily available to the public. Furthermore, fear and anxiety has gripped the immigrant 
community which may be reluctant to approach law enforcement agencies to file a complaint. 

4. When studying the program, what positive effects of 287(g) did you find? 

Our study of 287(g) in North Carolina did not uncover any benefits or positive effects. 

The individuals we interviewed and the data we examined all pointed to a breakdown in 
community-police relations, racial profiling and an increase racial and ethnic tensions, and due 
process violations. We also determined, as did the GAO, that the program suffered from lack of 
accountability and transparency. 

The Police Foundation Report issued in April 2009 did malce some findings regarding 
benefits to the program; however, concluded that “[t]he costs of participating in the U.S. 
Immigration and Customs Enforcement’s (ICE) 287(g) program outweigh the benefits.’'"^^ 


Police Foundation Report, supra note 4, benefits described on pages 21-23; costs are 
described at 23-30; costs outweigh benefits at 30-33. 
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Questions for the Record 
Chairwoman Zoe Lofgren 

Subcommittee on Immigration, Citizenship, Refugees, Border Security, and International 

Law 

Joint Hearing on the Public Safety and Civil Rights Implications of State and Local 
Enforcement of Federal Immigration Laws 

Thursday, April 2, 2009 

Questions for Professor David Harris 

I) During the hearing, entry of immigration data into the National Crime Information 
Center (NCIC) database was discussed. Does entry of immigration information into the 
NCTC database comply with the law governing NCIC database? How has the NCTC 
database been used in immigration enforcement? 

ANSWER: 

The NCIC database is one of the most widely used law enforcement information tools in 
the United States. It was first conceived of as a compilation of identification records for the FBI 
in the 1 920s and 1 930s, and was brought under the modem statute now governing it in 1 966, 28 
U.S.C. §534. This statute strictly limits what type of information the government can add to 
NCIC, and the restrictions in §534 therefore control what may appear in the database. The 
reason for this is that police officers query NCIC millions of times every day, to gather 
information on drivers they stop, persons that they encounter in the course of their investigative 
duties, or persons they stop and frisk on a street. For example, when a police officer stops a 
driver for a traffic violation, the officer checks NCIC for information on the driver; if the driver 
has an outstanding warrant, the officer will make an arrest. Limiting NCIC data to timely and 
accurate criminal offending information is therefore vitally important to the performance of 
police officers’ duties, and to their personal safety. Officers must know the dangers they face 
when they encounter a citizen, and NCIC helps them do that. 

The limitation of NCIC to criminal information only has continued since 1 966, with only 
a few narrow and explicit exceptions created since for civil records. In 1 982, Congress allowed 
law enforcement agencies to add two categories of civil records to NCIC: records for missing 
persons and unidentified deceased individuals. Missing Children Act of 1982, §§ 2, 3 (a), Pub. 

L. No. 97-292 (codified at 28 U.S.C. §534 (a) (2), (3)). In 1994, Congress authorized the entry 
of protection orders issued by civil courts in domestic violence and stalking cases into NCIC, as 
part of the Violence Against Women Act, § 40601 (a). Pub. L. No. 103-322 (codified at 28 
u s e. §534 (f)). Third, in 1 996, Congress authorized the entry of records of previously 
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deported felons into NCIC under the Antiterrorism and Effective Death Penalty Act, Sec. 439, 
Pub. L. No. 104-132 (codified at 28 U.S.C. §l252c(b)). These amendments show that when 
Congress wanted to allow civil information into NCIC, it did so explicitly, by statute. The 
failure to do so for any other purpose means that these exceptions should be construed narrowly, 
and certainly no other exceptions should be assumed. The Congress has considered proposals to 
authorize the entry of other immigration records into NCIC, but it has never passed any of them. 
See, e g., H.R. 842, 110* Cong. (D* Sess., 2007); H.R. 3938, 109* Cong. (l“ Sess. 2005). Thus 
the conclusion seems inescapable that only criminal information, and the very narrow categories 
of civil information described in the statutes Congress has passed, may be entered into NCIC. 

Nevertheless, beginning in 2002, the Department of Justice began putting administrative 
warrants involving immigration issues into NCIC. These warrants are not criminal in nature; 
they do not allege violaiions of criminal stalutes. They are issued not by a judge independent of 
the agency requesting the warrant, but by an agency clerk. Neither probable cause nor evidence 
sworn under oath is required for issuance of these warrants. They allege only civil violations of 
immigration law. The entry of these administrative warrants into NCIC violates the statutes 
governing NCIC, as well as applicable internal regulations. The only federal court to rule on the 
question has reached the same conclusion. Doe v. ICE, 2006 WL 1294440, at *1 (S.D.N.Y, May 
10, 2006) (holding that the government has “no statutory authority for entering non-criminal 
immigration information into the NCIC database”). 

These civil violations involve “absconders,” persons alleged to have outstanding orders 
for removal. There are also a smaller number of administrative warrants for violators of the 
National Security Entry-Exit Registration System (NSEERS). These infractions are civil, not 
criminal. The Department of Justice put these warrants in the NCIC system by establishing 
within it an Immigration Violators File (I VF). When a name is queried in NCIC that appears in 
the IVF, a “hit” appears, instructing the officer to contact the Law Enforcement Support Center, 
a division of the Department of Homeland Security (DHS), to attain confirmation. Once the 
“hif ’ is confirmed, DHS tells the officer to arrest the subject until DHS can take custody. These 
arrested persons usually do not face state or federal criminal charges. Rather, they have been 
arrested by local police on civil warrants - something explicitly beyond the power of most state 
and local agencies. 

The administrative warrants for absconder and NSEERS violations cannot be considered 
criminal in nature. The only way that these warrants might be considered criminal is if DHS 
alleged that the absconders willjully failed to depart after entry of a removal order, 8 U.S.C. 
§1253 (a) (1 ). For NSEERS violations, DHS would have to allege that these persons willfully 
failed to comply with registration requirements, 8 U.S.C. §1306. If DHS did allege willful 
violations and made use of the criminal justice process to obtain warrants, DHS could put the 
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resulting criminal warrants into NCIC. (It is unlikely that they could do this, because a large 
number of absconder and NSEERS warrants result from persons not receiving notice of their 
obligations or alleged violations. Thus no court would consider these violations willful, under 
any accepted definition of the term.) DHS has not alleged willful violations, and instead has 
simply put administrative civil immigration warrants into a database meant explicitly for crimes, 
and then instructed police departments to make arrest on this basis. 

Therefore placing administrative immigration warrants into NCIC violates the law 
governing the NCIC database, and puts police in the position of making arrests for civil, not 
criminal, offenses. 


2) Do local police have authority to enforce federal, civil immigration law? 

ANSWER: 

State and local police have only limited authority to enforce civil immigration laws, and 
then only when subject to federal training, supervision, and direction. Any other local 
enforcement of immigration law violates federal law. 

Congress possesses full and undivided power over immigration. See, e.g., De Canas v. 
Bica, 424 U.S. 351, 354 (1976) (“Power to regulate immigration is unquestionably exclusively a 
federal power”). Accordingly, Congress has barred state and local police from enforcing federal 
immigration law, especially civil provisions of immigration law. See Gonzales v, Peoria, 722 
F.2d 468, 474-75 (9''‘ Cir. 1983) (“a5sum[ing] that the civil provisions” of immigration law 
preempt local arrest authority). Congress has explicitly authorized direct civil enforcement of 
only two provisions of immigration law, both criminal. They are 8 U.S.C. §1324 (c), which 
authorizes arrests for smuggling, transporting, or harboring illegal immigrants, and 8 U.S.C. 
§1252c (a), authorizing arrest of an alien illegally present in the U.S. who has “previously been 
convicted of a felony and ordered deported.” These are the only exceptions to the general rule 
that enforcement of immigration falls within the federal, not state or local, police power. 

Two other federal statutes confirm the view that state and local police have no existing 
power to enforce immigration law. These two statutes allow special deputization of local law 
enforcement officers to assist the federal government. Under 8 U.S.C. §1 103(a)(10), the 
Attorney General may deputize state and local officers to enforce immigration laws during “an 
actual or imminent mass influx of aliens arriving off the coast of the United States, or near a land 
border”). Second, under 8 U.S.C. sec. §1357 (g), the Attorney General may execute a “written 
agreemenf’ with states or local governments under which police may perform the “function[s] of 
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an immigration officer” under federal supervision and with mandatory training. If no mass 
migration emergency exists, the first of these provisions does not come into play. As for the 
second provision, this justifies local enforcement of immigration activity only with the required 
written agreement under section § 1 357 (g). Except under these two explicit provisions, federal 
law preempts civil immigration enforcement by state or local police. Other than that, local 
agencies simply have no authority to perform this work. 


3) During the hearing, you heard the experience of Mr. Julio Mora, a U.S. citizen born 
and raised in Arizona who testified that Maricopa County Sheriffs Deputies pulled him 
and his father (a lawful permanent resident) off the road, handcuffed them without 
explanation, then detained them for over three hours until they can prove their 
citizenship and immigration status. Also, both Mr. Mora and his father also had to ask 
repeatedly for permission to use the bathroom. Do you believe that what happened to 
Mr. Mora and his father was legal? 

ANSWER: 

No. The U.S. Supreme Court itself has provided an answer. In Tarty v. Ohio, 392 U.S. 1 
(1968), the Court granted to police the power to temporarily detain persons, when officers have 
reasonable, fact-based suspicion that the suspect is involved in criminal conduct. Further, the 
Court said that police may frisk detained suspects (i .e., pat down the outer clothing) when they 
have reasonable suspicion that the suspects are armed and dangerous. In the course of the Tarry 
opinion, the Court responded to the government’s argument that a stop and frisk - a temporary 
detention, accompanied by a cursory search of the person’s outer clothing - was a mere “petty 
indignity.” “[l]t is simply fantastic to urge that such a procedure performed in public by a 
policeman while the citizen stands helpless, perhaps facing a wall with his hands raised, is a 
‘petty indignity,”’ the Court said. “It is a serious intrusion upon the sanctity of the person, which 
may inflict great indignity and arouse strong resentment, and it is not to be taken lightly.” 

If this is true of a temporary detention and a cursory search, certainly a detention in 
handcuffs lasting three hours, during which Mr. Mora’s father, an older man with serious health 
issues, was denied permission to urinate, and when finally given permission to relieve himself 
was only allowed to do this in front of others, goes well beyond any reasonable definition of the 
word reasonable exercise of police power. 

While federal immigration agents or police empowered to enforce immigration law could 
detain temporarily upon reasonable suspicion of a limited number of immigration violations, a 
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three-hour detention of a citizen and a lawful permanent resident, in handcuffs, exceeds this any 
such police power. 


4) Can you tell us why people may not file complaints against state or local police who 
abuse its authority to enforce immigration law under an agreement with the 
Department of Homeland Security under section 287 (g) of the Immigration and 
Nationality Act? Do you believe that a lack of complaints filed means that no violations 
of the section 287 (g) agreements have taken place? 

ANSWER: 

There are two related reasons why these enforcement activities would generate no 
complaints. First, some number of those persons subject to enforcement activity about which 
they might complain find themselves in the process of deportation. They would therefore have 
little opportunity, if any, to file complaints, if their deportations take place. Moreover, since they 
would have other concerns while still in the system awaiting deportation - namely, addressing 
the issue of deportation - complaints about their treatment during apprehension would likely take 
a back seat. Second, even among persons not being deported, complaints will not be filed for the 
same central reason that enforcement of immigration law by local police is not a good idea in the 
first place: immigration enforcement activity breeds fear and mistrust of the police in the 
community among persons with legal status as well as among those without it. When people 
fear or distrust the police, they fear even more tiling a complaint against the police, since many 
believe that doing so could lead to deportation or other enforcement action. 


5) Are you aware of any lawsuits that have been filed against any state or local police as a 
result of its actions to enforce immigration laws under section 287 (g) of the 
Immigration and Nationality Act? 

ANSWER: 

Several lawsuits have been filed in Arizona regarding the treatment of persons by local law 
enforcement officers enforcing immigration laws. One of them is based on actions by Maricopa 
County Sheriff s Department Deputies under section 287 (g): Ortega Melendrez v. Arpaio, et ah, 
No. CV 2007-2513 PHX MHM, U.S. District Court for the District of Arizona, Phoenix venue. 
The case challenges the use of racial profiling in the execution of Sheriff Arpaio’ s Maricopa 
County Sheriffs Office 287(g) agreement with ICE. Class certification is pending. The defense 
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motion to force Judge Mary H. Murguiato recuse herself has been submitted and is awaiting 
adjudication. 

Two other suits in Arizona challenge immigration related enforcement practices (though not 
under section 287 (g)). They are: 


a) Lopez-Valenzuela v. Maricopa County, et ah, and was filed in U.S. District Court under 
Cause No. CV 08-0660 PHX SRB. This case challenges the constitutionality of denying 
bond to the undocumented. Proposition 100, passed in 2006, denies bail to 
undocumented immigrants accused of the vast majority of felonies, not just violent ones. 

b) Somos America V. Maricopa County Board of Supervisors, et al., No. CV 06-2816 PHX 
RCB, currently on appeal to the 9th Circuit under Court of Appeals docket no. 08-55195. 
The action challenges the use of Arizona's anti-alien smuggling statute to prosecute 
undocumented immigrants under the state's "conspiracy" provisions. 


6 
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Questions for Officer Williams 


Community Policing 

• It is vital that every local police or sheriffs department have a 
strong relationship with the community. Victims of a crime and 
witnesses should be able to come forward and talk to the police 
freely without fear of being arrested or deported, and I am 
concerned that participation in 287(g) program may negatively 
impact this important relationship. 

o Do you believe that undocumented aliens in your 

community, who are victims of or witness to a crime, are 
reluctant to come forward because they fear detention or 
deportation? 

o Have you participated in any outreach efforts specifically 
designed to inform the community about your 287(g) 
authorities? 

o Please discuss the type of relationship you have with the 
community, including immigrants, and what steps you 
have taken to ensure a strong relationship. 

o Do you view immigration enforcement as a federal 
responsibility? 

o Are the costs unreimbursed costs associated with 287(g) a 
concern for law enforcement agencies? 

o Is there something else ICE, DHS, or the federal 

government in general could do to assist law enforcement 
agencies that are dealing with the negative effects of 
illegal immigration? 
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Responses to Representative Sheila Jackson- Lee 

LVom Hubert Williams, President of the Police Foundation 

Yes, undocumented aliens who are victims of or witness to crimes arc reluctant to come 
forward because the fear detention or deportation. 

Yes, I have participated in outreach efforts specifically designed to inform the 
community about 287(g) authorities. 

1 have held focus groups in four cities, as well as a national conference in Wa.shington, 
D.C. Police chiefs and immigrants came together at these events to improve 
underslanding, communications, and relationships. 

Yes, 1 view immigration enforcement as a federal responsibility. 

Yes, the costs, unreimbursed, associated with 287(g) are a conccni for law enforcement 
agencies. 

Yes, ICE, DHS, and the federal government in general could do more to assist law 
enforcement agencies that are dealing with the negative effects of illegal immigration. 



272 


Questions for the Record from Ranking Member Steve King for 
Witnesses at the Joint Hearing on the Public Safety and Civil Rights 
Implications of State and Local Enforcement of 
Federal Immigration Laws 
April 2, 2009 


For Hubert Williams; 

1 , How many “police executives, policy makers, elected officials, scholars, and 
community representatives" were part of the conference on “Striking a Balance 
Between Immigration Enforcement and Civil Liberties?" And out of those, how 
many were supportive state and local law enforcement of federal immigration 
laws or 287(g) specifically? “ 

Please provide this Committee with a list of those people? 
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Responses to Ranking Member Steve King 

From Hubert Williams, President of the Police Foundation 

Two hundred police executives, policy makers, elected oflicials, scholars, and 
community representatives were part of the conference on “The Role of Local Police; 
Striking a Balance Between Immigration Enforcement and Civil Liberties.” 

The other information requested is in our report, which has already been sent to Ranking 
Member King. An electronic version is available on our website, at 
http://poiicefoundatio:n.org. 
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Professor Kris W. Kobacb 

Responses to Additional Questions from Rep. Sheila Jackson-Lee 


1. Recendy diere have been stories on television... Are you aware of any pending lawsuits diat are 
related to the 287(g) program and the nature of those law suits? 


Answer: 1 am not an emplov'ee of the federal government at this time. Tlierefore, 1 do not have data on 
the number of complaints that have been received by the federal government. The same is true regarding 
any pending lawsuits related to tlic 287(g) program. However, 1 am aware of one lawsuit that has been 
reported in the print media and is currently pending in federal district court. Tlie case is entitled 
Mehndres v. Arpaio, No. CV-07'2,^ 13-PHX-IVIHM, and is pending in the U.S. District Court for the 
District of Arizona. As of July 20, 2009. there has not been any final order in the case, to my knowledge. 


2. What steps is ICE talcing to help local law cntbrccmcnt agencies to determine whether a different 
ACCESS program would better meet their needs? 


Answer: 1 am not an employee of ICE at this time. Therefore 1 do not have information regarding current 
ICE protocols in response to local govemment requests for participation in the 287(g) program, versus 
other ACCESS programs. 
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Responses by Professor Kris W. Kobach to Questions from Ranking Member Steve King 
Joint Hearing on the Public Safety and Civil Rights Implications of State and Local 
Enforcement of Federal Immigration Laws 
April 2, 2009 

1 . You heard the testimony of first panel witness Julio Mora, who was detained by law 
enforcement officials as they were executing a warrant for felony identity theft suspects 
at a business in Maricopa County, Arizona. Can you please explain why detentions of 
law-abiding U.S. citizens may occur during law enforcement actions? 

Answer: It is not uncommon for worksite enforcement actions to involve the temporary 
detention of individuals who are U.S. citizens or who are aliens authorized for 
employment in the United States. However, such detentions are typically of a very short 
duration. The reason is a simple one: when ICE arrives at a business or worksite, aliens 
who are unauthorized for employment in the United States try to flee and evade law 
enforcement. It is therefore necessary to close the doors of the business and sort through 
the employees on site before people can be allowed to leave. ICE has developed 
procedures to minimize any inconvenience or delay to U.S. citizens, allowing them to be 
“cleared” as rapidly as possible so that they may leave the location if they so choose. 

I am not aware of any court that has found such temporary detentions to constitute a 
violation of anyone’s constitutional rights. Recently, the U.S. District Court for the 
District of Minnesota dismissed such a challenge in the case of Barrera v. United States 
Dep't of Homeland Sec., 2009 U.S. Dist. LEXIS 25852 (D. Minn. Mar. 27, 2009) 
(“Agents executing a warrant are entitled to take measures to ensure a safe and efficient 
search, including detention of persons present at the site of the search.”) In that case, the 
judge dismissed all of the constitutional claims raised by the plaintiffs, concluding that 
the government’s search warrant had established sufficient basis to question individuals 
about their citizenship and temporarily detain them at the site. 

2. It’s been reported that in AZ there is a significant amount of self-deportation 
occurring. How do we know this is happening and what indicators are there showing 
this? 


Answer: There are four indicators that a significant amount of self-deportation from 
Arizona has occurred since the beginning of 2008. (1) Starting in early 2008, newspapers 
in the state of Arizona began reporting that illegal aliens were self-deporting in very large 
numbers. Apartment complexes in Phoenix and Tucson confirmed that thousands of 
alien tenants had vacated their apartments. (2) The overburdened Arizona public school 
system saw its costs drop dramatically with the departure of illegal alien households; a 
$48.6 million surplus suddenly appeared in FY 2008. (3) The neighboring Mexican state 
of Sonora reported that many Mexican citizens were returning to Mexico through Sonora. 
In January 2008, Sonora sent a delegation of nine state legislators to Arizona to meet with 
Arizona legislators regarding the enforcement of Arizona’s new state law prohibiting the 
employment of unauthorized aliens and requiring employers to use E-Verify. They 
complained that Sonora could not handle the burden that the influx of returning Mexican 
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citizens was imposing on Sonoran schools and housing. (4) The Center for Immigration 
Studies reported in 2008 that Census Bureau statistics confirmed that a net reduction in 
the number of illegal aliens in the United States had occurred, and that this reduction had 
been taking place before the economic recession began. Importantly, the percentage 
reduction in the number of illegal aliens in Arizona was significantly greater than in most 
other states. 

3. The constitutionality of some of the AZ laws concerning illegal immigration, enforced 
by the Maricopa County Sheriff s Office and other AZ law enforcement agencies, have 
been challenged in court. What is the status of each of those challenges? 

Answer: Thus far, all of Arizona’s laws concerning illegal immigration and their 
enforcement have withstood legal challenges. The most notable four cases that have 
reached a conclusion are as follows. ( I ) Arizona’s Proposition 200 benefits provisions 
were sustained by the Ninth Circuit U.S. Court of Appeals in Friendly House v. 
NapoHtano, 419 F.3d 930 (9"'' Cir. 2005)(decided on jurisdictional grounds). (2) The 
enforcement of Arizona’s anti-smuggling statute was upheld by the Superior Court of 
Maricopa County in the case of Arizona v. Salazar, CR2006-005932-003 DT (2006). 

That decision was not appealed. (3) Arizona’s Proposition 200 voter registration 
provisions were sustained in Gonzales i>. Arizona, 485 F.3d 1041 (9* Cir. 2007). (4) 
Arizona’s law prohibiting the employment of unauthorized aliens and requiring 
employers to use E-Verify was sustained by the Ninth Circuit U.S. Court of Appeals in 
Chwanos Pur La Causa v, Napulitano, 544 F.3d 976 (2008). 
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mesa-az 


April 22, 2009 


Police Department 


VIA ELECTRONIC COMMUNICATION 
ONLY AND U.S. MAIL 


Mr. Andres Jimenez, Staff Member 
Honorable John Conyers, Jr. 

United States House of Representative 


Mr. Jimenez, 

On April 2, 2009, Police Chief George Gascon, Mesa, Arizona Police Department, 
appeared before the Committee on the Judiciary Subcommittee on the Constitution, 
Civil Rights, and Civil Liberties and the Subcommittee on Immigration, Citizenship, 
Refugee, Border Security, and International Law (Committee), Joint Hearing on the 
“Public Safety and Civil Rights Implications of State and Local Enforcement of Federal 
Immigration Laws". 

At the time of his testimony, the Committee requested the following, which are being 
forwarded as attachments to this electronic communication: 

1. October 16, 2008, City of Mesa (City) security camera footage, Mesa City 
Plaza, 20 East Main Street, Mesa, Arizona, Maricopa County Sheriff's 
Department Deputies 1:30 a.m. entry. 

2. October 16, 2008, City security camera footage, Mesa Municipal Library, 

64 East 1®* Street, Mesa, Arizona, Maricopa County Sheriff's Department 
Deputies 1:30 a.m. entry. 

3. February 2009 through May 2009 number of bookings and percentage of 
undocumented foreign nationals arrested and booked into the Mesa 
Holding Facility. The Mesa Police Department was not tracking this 
information previous thereto. 

4. Arizona Republic, Reporter Michael Kiefer, Criminality of the Immigrant 
Population, County-Wide and State-Wide based on statistics provided by 
Maricopa County Sheriff's Department, the Arizona Department of 
Corrections, and the 2005 U.S. Census. 


1 30 North Robson Street 
Mesa. Arizona 85201-6697 
480.644.2211 Tel 


*The security camera footage from October 16, 2008 referenced in item 2 above is 
on file with the Subcommittees. 
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5. April 10, 2009, press release concerning Chief Gascon's travel expenses 
to Washington, D.C. for April 2, 2009 appearance before the Committee. 

6. White Paper, The Issuance of City Badges to MCC Employees by the 
Mesa Police Department's Municipal Security Office. 


You may contact me at (480) 644-3737 or kevin.baggs @ mesaaz.oov if you need any 
further assistance. 



Sergeant 


Adjutant to Chief of Police 


130 North Robson Stroat 
Mesa. Arizona 85201-6697 
480.644.221 1 Tei 
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UNDOCUMEIVTED FOREIGN NATIONALS BOOKED INTO THE MESA HOLDING FAQUIY 
FEBRUARY 2008 TO MARCH 2009 
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Mesa Police Department 
Media Relations Office 


For Release: 4. J 0.2009 
Contact: Sergeant Ed Wessing 
Pubtlclnforrnation Officer 
pd'info@mesoa^. gov 
480.644.3994 Tet. 


News Release 


statement from Mesa Police Chief George Gascon 


Last Thursday, I was aaktid to testify before a joint hearing by the House Judiciary Committee's Subconmiittee on Immigration. Citizenship, 
Refugees, Border Security, and Intemationaf Law and the SttlKomniittec oti the Constitution, Civil Ilights- ttnd Civil Liberties. 

The hearing focused on the public safely and civil rights implications of .stale and ItK-al entbrccmenl of federal immigration laws. 

First, 1 take any request from the Congress of the United Slates foi testimony on law enforwincut issues very seriously, 1 consider the 
opportunity to intbnn Congress on issues such as policing and the care taken to protect civil rights both an honor and a civic duty. 

My testimony before the subcommittees is a matter of public record. A copy of my submitted testimony is attached. It is consistent with my 
pre\’iously publicly stated position or. this subject. 

The request for my presence at the Capitol came from Congressman John Conyers. Chairman of the House Committee on the judiciary, 
Originally, it was relayed through the office of County Supervisor Mary- Rose Wilcox. Neither 1. nor the City of Mesa, handled any of the 
logistics involving airfare or hotel for the one day trip. 

Since my testimony, questions have been raised about how the travel expense was paid for. When I o.skcd who was assuming the costs of 
travel, I was told that it was being paid by a group of non-|Hofit organizaiknis concerned with immigration refonn and civil righis, 
Subsequently. .1 wa.s infomed that the eo.st was covered by Respect Respeto, a local non-profit. 

Those of you who know me understand that T consider transparency aitd openness to be core values in running any police organization. I also 
believe that when it comc.s to oiliical standards, appcaTatK-.es can be just as important as .substantive issues. [ regret the hint of concern raised by 
some regarding this situation. To ensure transparency and to avoid having this issue bccornc a distraction to sendng the people of Mesa. ] 
have informed County Supervisor SVilcox that 1 will pay the full cost of the trip from my persona) funds. 3 have also infonned C^ity 
Manager Chris Brady that I will take personal iciived.ays off to account for my time away from the City, even though T was itssli Tying at the 
request of Congress and in my capacity as a profcs-sional law enforcement officer. The Federal (iovemrnent must ultimately help solve the 
immigration issue and relieve state and local jurisdictions of the burden. My testimony was part of dial discussion. 

1 believe that informing our nation’s lawmakers on ilie ].ssues of policing, our high regard for the constitution and our fidelity to the protection 
of die civil rights of all we serve, are issues of such importance that it w'ould be a disservice to cloud that discussion with distractions. We raus' 
continue to focu.s on making otir community more safe and secure for the people of Mesa, My track record in that regard is strong. Since my 
appointment in 2006. we have reduced serious crime by 34.3 percent. J want to make sure our focus remains on those important tasks. 


- 30 - 
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Edward 

To 

"Kevin Baggs" <hevin,baggs@mesaa 2 ,gov>, "George 

Wesslng/police/mesaaz 


Gascon* <geofge.gascon@mesaaz,gov> 

04/08/2009 12:59 PM 

cc 



bcc 



Subject 

Fw; em^l info 


Here are Ihe articles 


From; ’ Kiefer. Michael” [miehae}.kicfcr(*arizoftarepublic.com] 
Sent: 04/08/20CW 0^:16 PM AST 
To: Edward Wessing 
Subject: RE: email info 


Copyright (c) 2008 The Arizona Republic 
Publication: The Arizona Republic 
Date: Friday, October 3, 2008 
Edition: Final Chaser 
Section: VALLEY & State 
Page: B1 

Illu$tration:Photo 

Thomas: 19% of county's felons are illegal immigrants 

Michael Kiefer, The Arizona Republic 

County Attorney Andrew Thomas on Thursday released a study indicating that illegal immigrants 
comprised nearly 19 percent of those sentenced for felonies in Maricopa County in 2007, even though 
illegal immigrants only make up an estimated 9 percent of the county's population. 

The numbers, which were generated by the County Attorney’s Office, reinforce popular beliefs about 
illegal immigration and crime but contradict the findings of some sociologists and journalists, 

The Republic reported earlier this year, for example, that only 10 percent of bookings Into Maricopa 
County jails in the last six months of 2007 were subject to holds by the federal Immigration and 
Customs Enforcement Agency, That percentage was based on numbers provided by the Maricopa 
County Sheriffs Office — numbers that the office later tried to refute. 

Similarly, a study released last week that was conducted by researchers at Arizona State Un:versity on 
behalf of the Maricopa County Board of Supervisors indicated that only 10 percent of the county jail 
inmate population in 2007 were undocumented immigrants, 2 percent were legal immigrants and 88 
percent were U.S. citizens. 

But the study released by Thomas on Thursday, which focuses on persons who are actually convicted, 
says that 18.7 percent of convicted felons in Maricopa County last year were undocumented 
immigrants. 

In the past, Thomas' office has balked at providing numbers of illegal immigrants prosecuted for 
crimes other than those related to the state's human-smuggling statutes, and the county attorney 
denied that the release of the study was politically timed. 

Thomas faces Democrat Tim Nelson and Libertarian Michael Kielsky in the Nov. 4 election, 

"I understand there is great passson related to the illegal-immigration debate," Thomas said. "And I 
am not trying to incite anything or pour gasoline on tJie flames, but the public has a legitimate right to 
know whether there is a link between crime and illegal immigration." 

It has been a difficult link to quantify because law-enforcement agencies have been loath to document 
such trends. 

Until the passage of Proposition 100, the law that denies bond to illegal immigrants accused of 
serious crimes and until sheriffs deputies became certified to conduct investigations into citizenship, it 
was nearly impossible to do so. 
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According to Thomas’ findings, in 2007, illegal immigrants accounted for; 

12.8 percent of aggravated-assault convictions. 

33.5 percent of drug convictions. 

35.8 percent of kidnappings. 

* 13 percent of robberies. 

* 20.3 percent of felony DUIs, 

* 20.7 percent of crimes with weapons. 

* 10.6 percent of murders and manslaughters. 

The percentages were higher for crimes generally associated with illegal immigrants, such as: 

* 96 percent of smuggling cases. 

* 44.4 percent of forgeries and frauds. 

* 85.3 percent of fa!se-ID convictions. 

Copyright (c) 2008 The Arizona Republic 
Publication! The Arizona Republic 
Date: Monday, February 25, 2008 
Edition; Final Chaser 
Section: Front 
Page: A1 

Crime rate for migrants in line with population 

Michael Kiefer, The Arizona Republic 

Despite public perception and stepped-up enforcement of immigration laws in recent months in 
Maricopa County, undocumented immigrants are not charged with a disproportionate number of 
crimes in Maricopa County. 

According to the Sheriffs Office, only 10 percent of the people booked into county jails are subject to 
ICE holds, meaning that they will be turned over to the federal Immigration and Customs Enforcement 
agency when their cases are resolved. 

The number corresponds closely to the estimated percentage of Illegal immigrants thought to live in 
Maricopa County. 

That suggests that Illegal immigrants are not charged with crimes any more or less than any other 
segment of the population, The latest jail figures, which were released after a publlc-records request, 
come as the Sheriff's Office has intensified its efforts to enforce Immigration laws. 

The Sheriffs Office made an agreement with ICE last spring that allows specialty trained sheriff's 
deputies and detention officers to evaluate the immigration status of people they arrest. From that 
time to the end of 2007, 7,700 out of 76,000 people booked into Maricopa County jails, or just over 
10 percent, had ICE holds. 

A November 2007 report by the Center for Immigration Studies, a Washington, D.C.-based think tank 
that favors immigration control, estimated there are 579,000 undocumented immigrants in Arizona, or 
9 percent of the state’s population. The concentration of undocumented immigrants is thought to be 
higher in metropolitan Phoenix. 

Politicians, including Maricopa County Attorney Andrew Thomas, have tried to make a connection 
between crime and illegal immigration. 

At a November news conference, Thomas said, "^e continue to see the link between our crime rate 
in the Valley and illegal immigrants. We continue to have a serious violent-crime problem in Arizona, 
which is directly related to our border situation.” 

On Friday, Thomas informed The Republic that he had discussed the question sufficiently in the past 
and then grudgingly issued a statement. 

“The link between crime and illegal immigration is well known and was recognized by the 78 percent 
of Arizonans who voted for Proposition 100 in 2006," it read. 

Sheriff Joe Arpaio, who says he is the only one who enforces immigration laws, did not respond. His 
public-information officers said late Friday that the office had not reviewed the statistics provided by a 
chief deputy, who helps oversee the jails. 

'Inconvenient truth' 

But the statistics do not bear out that "well-known link." 

Mesa Police Chief George Gascon has been criticized for publicly saying that immigrants do not commit 
a disproportionate number of crimes. 

"Unfortunately, it seems to be an inconvenient truth, because there are so many people making this 
the centra! point of a political campaign and a central point of their own political agendas,'' he said. 
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"The fact continues to remain that undocumented people here m this country do not commit crimes at 
any greater rate than any other segment of the population." 

Gascon was quick to add that iliegai immigration is indeed a major issue for Arizona and the U.S., but 
that it does not overlap with the state's crime problems as neatly as some would like to think. 
"Unquestionably we have an illegal immigration problem, and unquestionably it needs to be fixed," 
Gascon said. "The problem is when you try to apply the wrong fix. When you start using your 
resources and applying them based on faulty assumptions or misinformation, then you're going to be 
wasting resources and you’re also going to lead people to believe that you're fixing something when 
the reality is that you're not fixing anything.” 

Numbers unchanged 

Last April, The Republic analyzed available data from the Arizona Department of Corrections and 
Maricopa County jails and determined that 10 percent to 11 percent of the inmates were 
undocumented immigrants. But the information available from the jail was not based on federal 
immigration databases. 

At the time, Arpaio was just entering his agreement with ICE, which gave his deputies access to those 
databases, and he vowed to keep accurate numbers for the future. 

According to sheriff's Deputy Chief Jack MacIntyre, who provided the 2007 numbers, the program was 
up and running by late May, and by year's end had identified 7,762 ICE holds. From June 1 to Dec. 31, 
there were a total of 76,203 people booked into the jails. 

"There would probably be fewer ICE holds if it weren’t for laws tailor-made for the undocumented," 
said defense attorney Antonio Bustamante, referring to the state's recently passed human-smuggling 
laws and laws making it a felony to possess counterfeit or forged identification cards. There are 
hundreds of undocumented immigrants held in jail without bond as they await trial on those charges. 
The Sheriff's Office also keeps track of the average daily population for ICE holds, which for 2007 was 
17 percent of the jali population, The higher number can be largely attributed to Proposition 100, the 
law that denies bond to undocumented immigrants who are charged with Class 4 or lower felonies. 
Although U.S. citizens and foreigners who are in the country legally are released on bail, the 
undocumented immigrants aren't, and their numbers accrue. 

On Feb. 12, the Sheriffs Office also released statistics regarding the number of people it said it 
interviewed — 40,000 — and ascertained that 25 percent were here illegally. 

On further Inquiry, The Republic learned that the sheriff's specialized immigration control unit 
interviewed 43,895 people over the past 10 months; 9,556, or 21.8 percent, were deemed illegal, 
according to spokeswoman Lisa Allen. 

I 

Bookings and iliegai immigrants 

Total bookings June 1- Dec. 31, 2007: 76,203. 

ICE holds late May-Dec. 31, 2007: 7,762. 

Source: Maricopa County Sheriffs Office 


Copyright (c) 2008 The Arizona Republic 
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Edition: Final Chaser 
Section: VALLEY 8. State 
Page: B1 


IDs unequal across the board 

Michael Kiefer, The Arizona Republic 

If you're an underage drinker caught trying to get into a bar with a fake driver’s license, you might get 
charged with a misdemeanor — if you get charged at all. 

But if you're an illegal immigrant who presents a questionable Mexican driver’s license to a Phoenix 
police officer, you'ii likely get charged with a felony forgery, held in jail without bond, convicted and 
deported -- sometimes even when the document is real. 

Defense attorneys want to know why there appears to be a different standard applied to non-U. S. 
citizens when the 14th Amendment of the U.S. Constitution guarantees equal protection under the 
law, regardless of immigration status. 

Fevj law-enforcement or prosecutorial agencies would address the issue of the two-tier system, and it 
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is next to impossible to gauge how widespread the practice is. 

But the effects are clear: Many Mexican nationals arrested end up pleading guilty to a felony and 
agreeing to leave the country rather than spend more time in jail. 

And the price they pay is high, effectively forfeiting the right ever to re-enter the country legally or 
become naturalized U.S. citizens. 

Maricopa County Attorney Andrew Thomas, who has championed tough sanctions against illegal 
immigrants, acknowledges that charging and convicting them of felonies is an effective de facto 
deportation tool, especially since illegal immigrants charged with felonies are held without bail under 
Proposition 100. 

However there is no clear-cut line to define what constitutes charging someone with a misdemeanor 
vs. a felony for a fake driver's license. The decision is made at the discretion of prosecutors. 

The felony charge hinges on the intent to commit fraud, but prosecutors and defense attorneys alike 
admit that it's difficult to prove what fraud is being committed. 

"What's the fraud?" asked Lisa Posada, a defense attorney in private practice who has handled several 
of these cases. 

She, like many defense attorneys, notes that most of the Mexicans arrested present documents that 
bear their true names, photos and dates of birth - even if the documents themselves may be 
illegitimate. 

"How come a college girl in Tempe with a fake ID gets charged with a misdemeanor, and a Mexican 
with a fake ID gets charged with Ci3SS-4 felony, when there's a statute on point saying it's a 
misdemeanor?" Posada asked. 

Posada has had both types of clients. But the Mexicans, she said, usually enter into plea agreements 
and are removed from the country. 

"A lot of them plead guilty because they just want to get out of jail," Posada said. 

And in those cases, what constituted the fraud, or even whether the licenses were truly falsified, are 
never determined. 

Immigration tool 

Whether intended or not, charging Mexican nationals with felony forgery instead of misdemeanor 
possession of a counterfeit driver’s license allows officials to take advantage of Proposition 100, the 
law that passed overwhelmingly In 2006. 

Proposition 100 was billed as a way to deny bond to illegal immigrants accused of "serious crimes." 

But the term "serious crimes" has no legal meaning, so the Legislature stepped in and defined them as 
Class 1-4 felonies, encompassing everything from murder and rape down to shoplifting. "Serious" now 
includes burglars, perjurers, and those who conspire to commit human smuggling, the charge in place 
for all people caught with coyotes. Forgery with intent to commit fraud is a Ciass-4 felony. 

Coupled with the 2006 human smuggling law, the new Employer Sanctions Law, and the Maricopa 
County Sheriffs agreement with federal immigration authorities allowing deputies to verify 
immigration status of arrestees. Proposition 100 has become an effective tool to combat illegal 
immigration. 

Thomas, who had a hand in passing those laws, admits as much. 

"These laws, v/orking in concert, are providing a backstop, at least here in Maricopa County," Thomas 
said in an interview last fall. Except for those who are accused of truiy dangerous crimes, most of the 
individuals are offered plea agreements to low-level felonies and probation if they agree to leave the 
country. Most defendants take the pleas rather than wait in jail. So they are then deported with a 
felony conviction, a disincentive to return, because a subsequent arrest can put them in federal prison 
for up to 20 years. 

"The policy of requiring a felony conviction for any plea agreement is an important one," Thomas said. 
"That conviction will harm their ability to immigrate here legally and become a citizen. 

"In a sense, it is this office's attempt to enforce a no-amnesty program. It's hard for somebody with a 
felony conviction to receive amnesty down the road for citizenship purposes, so it serves that 
additional purpose. All the better, as far as I’m concerned." 

Officials mum on practice 

There is no way of determining how many forgery cases were pleaded out because the Maricopa 
County Attorney's Office will not say how many have been prosecuted. Spokesman Barnett Lotstein 
says that the Arizona public-records laws do not require the office to search such information. And 
Thomas would not specifically address the driver’s license cases. 

But last year, Phoenix police alone arrested nearly 2,500 people and booked them for forgery v/ith 
intent to commit fraud; most were related to foreign driver's licenses or other identification cards. The 
arrests were made after officers compared licenses v./ith photographs in a commercially published 
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book also used by bar bouncers to weed out fake IDs. The court testimony of those officers has 
recently come under fire. Not every Valley police agency resorts to the serious felony charges when 
people they stop, usually during traffic stops, produce Mexican driver’s licenses. 

Mesa police do not file the charge; other law-enforcement agencies, such as Phoenix police, do. 
Phoenix Public Safety Manager Jack Harris, who has said he does not support his officers' conducting 
routine immigration enforcement, did not want to talk about Mexican driver's licenses, either, 

In an official statement, Harris said, “Phoenix police policy states it is not the department’s intent to 
arrest anyone for the purpose of deportation. It is my preference that anyone who is arrested, found 
guilty and is then sentenced for any crime will serve their sentence prior to any other action. The 
prosecution of those suspects arrested on felony charges is the responsibility of the Maricopa County 
Attorney's Office and it is their decision on how to proceed with each individual case. 

"V/hen Phoenix police officers encounter persons who produce or possess a fraudulently produced 
instrument such as a driver's license or identification card those persons will be arrested for the most 
appropriate and serious violation, which in these cases would be a felony." 
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DATA TRACKING CRIME, MIGRANT STATUS LACKING 

By Michael Kiefer, The Arizona Republic 

Undocumented Immigrants are causing a crime wave in Arizona. True or false? 

Last year, a national poll indicated that a third of sli Americans and 46 percent of Phoenix residents believe that 
Immigrants significantly increase the crime rate. 

The perception is that, yes, they are; the truth is, no one is keeping track. 

And the only statistics available that single out the ioimigrallon status of defendants and criminals -- prison and 
jail populations, and felonies prosecuted in the county - suggest that undocumented immigrants commit crimes at 
a rate virtually proportionate to their numbers in the general population. 

There is no question that uriidocumented immigrants are flooding across the border and that Phoenix's 
Spanish-speaking population is growing. Illegal immigration is the No. i issue for Phoenix residents, according to a 
2006 Pew Research Center poll. 

The Immigration crisis is very real, but it inspires a lot of hyperbole. 

And a lot of media coverage: 

On Feb. 2, an undocumented immigrant in west Phoenix was charged with stabbirig and seriously injuring a man 
who had just finished a military tour m Iraq. On Feb. 18, a man on a bicycle was run down by an undocumented 
immigrant in north Phoenix, police say. On Feb. 26, an undocumented Immigrant was charged with raping a 
6-vear-old girl in south Phoenix. 

In March, a man accused of kidnapping and assaulting his girlfriend was deported to Mexico right before he could 
be indicted, but police say he returned to Arizona 11 days later and stabbed his female cousin to death. 

Court officials, prosecutors and legislators are quarreling over how to enforce voter-approved Proposition 100 , 
which denies bail to undocumented immigrants accused of serious crimes. 

The truth is, as serious as they are, put in a larger news context, many of the crimes would never make it to TV 
news or see newsprint if they had been committed by legal dtizens. 

But the hype has reached foyer pitch, and radio talk show hosts work themselves into a frenzy on the topic. 
They're not alone. One widely circulated e-mail cited the Los Angeles Times as saying that 95 percent of murder 
warrants and 75 percent of people on the most -wanted list in Los Angeles were undocumented immigrants. "I saw 
that e-mail, and it's wrong," said Mesa Police Chief George Gascon a former assistant police chief in that city. "By 
and large, criminality of Hispanics in LA is very proportionate to their size in the population," Gascon said. 

The same is true for Mesa, he said, where slightly more than half of all violent crimes are committed by Anglos 
and one-third by Hispanics, roughly proportionate to the population. 

Data lacking 

Valley police departments don't keep track of the numbers of crimes committed by immigrants, legal or illegal, 
because they consider immigration to be a federal responsibility. And the federal Immigration and Customs 
Enforcement agency mostly concentrates on human- and drug-smuggling operations without comparing its notes 
with law enforcement in general. The courts don't keep track, ^her. 

"We don't know the full dimensions of the problem for what I have called the conspiracy of silence of police forces 
and other actors in the criminal justice system," Mancopa County Attorney Andrew Thomas said. "A lot of people 
in positions of authority do not want to know the immigration status of cnminals." 

Thomas ran for office on a platform of curtailing illegal immigration. Records kept by his office count 
undocumented immigrants in lO percent of ail felony cases filed.The numbers of undocumented immigrants in the 
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Maricopa County jails and the Arizona Department of Corrections prisons are also roughly proportional to the 
population as a whole. 

In early March, the Washington, D.C. -based Immigration Policy Center released a study claiming that Mexicans 
born in Mexico were seven times less likely to be incarcerated than Mexican-Americans. 

And aside from their illegal presence, there is no evidence that undocumented immigrants in Arizona commit 
crimes at a significantly higher rate than any other segment of society. 

Last year, the Washington, D.C.-based Pew Research Center polled residents of Phoenix, Las Vegas, Washington, 
D.C., Raleigh'Durham, N.C., and Chicago on what they saw as their most serious problems. Only Phoenix 
identified immigration as its biggest challenge, nearly half the Phoenix respondents saying they felt that 
immigrants increase crime rates. 

The crime rate is stubbornly high here, Thomas said, pointing out that Arizona leads the nation in auto theft and 
identity theft. "The vast majority of people who are complaining about immigration are doing so for good-faith 
reasons. "Gascon admitted that many seasoned police officers also believe tjiat Hispanics commit a majority of 
crimes even if the arrest records don’t bear that out. 

"I think it has to do with human nature," Gascon said. "You have a new group coming in, and it's threatening to 
others. It has happened with other groups before and will undoubtedly occur at another time." 

Battling perceptions 

KFNX-AM (1100) Talk Radio show host Charles Goyette has heard the complaints from callers to his show over the 
years. 

“Anybody that's taken phone calls on the radio about these issues will tell you, here's the archetypal story: 'In the 
1990s or the 19805 I was doing my trade in home building and I was a craftsman and I was making $18 an hour. 
And now I'm happy to make eight.’ These are the people who w»H be most outspoken," he said. 

But that may also be a misperception. 

The Pew poll indicated that about half of Americans also ffiought that immigrants were taking jobs -- slightly fewer 
thought so in Phoenix -- but the Arizona Chamber of Commerce disputes the notion, 

"We are at full employment," said the chamber's Jessica Pacheco. 'That means that if you w'ant a job you can get 
one." But the perceptions and misperceptions linger. "You hear over and over again, people who live in 
neighborhoods in town that have been stable for 25, 30 years, while they've raised their kids. And now they find 
they're in deteriorating neighborhoods." Goyette said. Immigration activists tell a different story. "The perception 
is based on attitudes instead of facts," said Elias Bermudez, president of hnmigrants without Borders, an 
organization that advocates fair immigration reform. Immigrants, he said, are too afraid of being removed from 
the country if they get arrested. 

"Undocumented people, because of the fact that they're undocumented, are Jess likely to commit a crime, because 
if they get caught, they're going to end up being deported," Bermudez said. 
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MIGRANT CRIME NUMBERS PROPORTIONATE TO POPULATION 

By Michael Kiefer, The Arizona Republic 

No one knows the size of the undocumented-immigrant population in Arizona, and the distinctions between 
immigrants and illegal immigrants, particularly of Mexican origin, are blurred in many counts. 

The 2005 U.S. Census update estimates that 450,000 Arizona residents -- B percent -- hold Mexican citizenship, 
regardless of their immigration status, in Maricopa County, Mexican nationals comprise 9 percent of the 
population. 

The Pew Hispanic Center in Washington, D.C., estimates the state's undocumented population at about the same 
size. And though all Mexican nabonals are not undocumented, and all undocumented immigrants are not Mexicans, 
there is much overlap between tho.se groups, both of which are thought to be undercounted. 

The few records available regarding crime among Mexican nationals and undocumented immigrants also blur the 
distinctions. But they suggest that neither Mexican naOonals nor uixlocumented Immigrants are over-represented 
in felony prosecutions or incarcerated disproportionately. Undocumented immigrants were involved in 10 percent 
of felony cases tried by the Maricopa County Attorney’s Office last year, while Mexican nationals accounted for 11 
percent of all bookings in Maricopa County jails in 2006. 

A tally of Arizona State prison inmates in early March found that 1 1 percent of them were Mexican nationals and 
10.5 percent had "ICE detainers,” meaning they were to be turned over to federal Immigration and Customs 
Enforcement officials upon release. 

Those numbers tell only part of the story. They don’t reflect the number of misdemeanors committed by 
immigrants or undocumented immigrants, or the unreported crimes commiUed against an undocumented 
immigrant who is afraid to call police. 

"It's important to get statistics and get the true story out and not just shoot from the hip,” said Maricopa County 
Sheriff Joe Arpaio. 
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Arpaio has l60 deputies and detention officers undergoing training from ICE to teach them to identify and arrest 
undocumented immigrants. The first group has completed training and is using its new knowledge to detain and 
identify undocumented immigrants. 

The statistics will help prosecutors answer questions regarding immigration status demanded by a new state law 
denying bond to undocumented immigrants suspected of committing seiious crimes. 


From: Edward.We5sing@mesaa2.gov [ma}fto:Edward.Wesang@nne 5 aaz.gov] 
Sent: Wednesday, April 08, 2009 12:06 PM 
To: Kiefer, Michael 
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I. INTRODUCTION: 

On October 16, 2008 at 1:30 a.m., sixty memb^s of the Maricopa County Sheriff’s 
Department (MCSO) served a nighnime search warrant at the Mesa City Plaza and 
library buildings.' The warrant related to an MCSO inve.stigation regarding whether the 
employees of MCC Acquisition Company, IXC (MCC), Mesa’s janitorial contractor, had 
used fake‘ identification to obtain Mesa City ID badges (City badges). 

On October 21, 2008, as pan of the seardi warrant return,^ Mesa received a copy of the 
affidavit sworn by MCSO Detective Monroe in support of the warrant.'' The affidavit 
provided Mesa with the first detailed information regarding the MCSO’s investigation. 

The affidavit states that the investigation was based on a tip from former Mesa employee 
Chuck Wilson.^ Wilson had been employed as a Security System Technician in the 
Municipal Security Office (MSO> of the Mesa Police Department (MPD).^ 

As outlined in Table I, pp. 9-1 1 of this report, the inform^ion in the affidavit attributed to 
Wilson is inaccurate. Mesa does not have documents from MCSO that reflect what 
Wilson told Monroe, so Mesa does not know the source of the inaccuracies. 

Since the information relied on by MCSO was inaccurate. Mesa was compelled to do its 
own investigation to determine whether employees of the MPD were issuing City badges 
to MCC employees knowing that the identification presented was fake. The purpose of 
this report is to outline the information obtained in the investigation and to provide 
background and context that clarifies the issues. 

II. MUNICIPAL SECURITV BADGING OFFICE 

MSO is a civilian unit within the MPD Support Services Division which is supervised by 
a Lieutenant. From February 2006 to November 2007 Craig Waller was the supervisor. 
Wade Pew was assigned to MSO effective Novemt^r 2007, but was on leave until 
approximately February 5, 2008. ^ 

One of MSO's functions is to administer and monitor the electronic access control system 
utilized in city buildings. MSO employees Debi Maxwell, Senior Program Assistant, and 
Charlene Gutierrez, Administrative Supptrt Assistant, are responsible for issuing City 


' Appendix, pp. 85-87. 

^ In thii; report “fake identification’’ includes docutnents that are false, fraudulent or forged, without 
distinction. 

^ Within three court days oflheexecutionof the wairanl, the officer must return the warrant to the 
magistrate accompanied by an inventory of the items taken in the warrant. A.R.S. §3. 3-3918, §13-3921. 
After the return, the affidavit that supported the search wairani is available to the public, 

* Appendix, pp. 91-97. 

^ Appendix, pp. 93. 

^ Interview of Charlene Gutierrez (Gutierrez), lines 287-28S. 

^ Interview of Wade Pew (Pew), lines 66-76. 
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badges and access cards to Mesa employees and contractors authorized to work in City 
buildings. No other MSO employees are responsible for issuing badges.* 

The authorization provided by the City badge and access card determines what buildings 
an employee or contractor is permitted to work in. Mesa characterizes its buildings as 
“secure' and “unsecure” and its employees and contractor workers as cleared to work in 
either a secure or unsecured building. In order to work in a secured building, an 
employee or contract worker is required to pass a complete MPD background check, 
pursuant to the Municipal Security Background Clearance Policy for Contractors.’ 
Employees or contractors who worked in unsecured buildings do not undergo this check. 

Prior to August 1, 2007, a Mesa employee or contract worker did not have to show' any 
form of identification to MSO when being issued a City badge. Due to concerns related 
to MCC employees’ use of City badges and access cards (see section IV). MCC was 
notified in July 2007 that new' “all-in-one” cards would be issued to MCC employees.” 
All MCC employees were required to report to MSO in person, turn in their old City 
badge, have a new photo taken and provide the following documentation: 

• Government issued driver license, identification card or passport showing name 
and address; 

• Current INS Resident Alien card, if applicable, and; 

• Social security card 

There w’as a coordinated effort between MSO and MCC to update the list of MCC 
employees and provide Mesa with the required documents before August 1 . 2007.'^ 

City badges and access card are deactivated based on several parameters including the 
contract expiration date which i-s included on die front of ihe City Badge. When 
applicable, the INS expiration dale of a particular employee is physically printed on the 
back of the City badge, and the card is deactivated on tliai date.^^ The access cards are 
also manually deactivated for cause, such as a lost or stolen card or terminated employee. 

III. MCC CONTRACT 

From August 2005 to until August 2008, MCC was the contractor that cleaned all Mesa’s 
buildings, secured and unsecured. In anticipation of the MCC contract expiring on July 
31, 2008, the janitorial contract went out to bid. Effective August 1, 2008, the low bidder 
took over the cleaning functions in the secured buildings.^'* After August I, 2008, MCC 


* loier-’iew of Debi Maxwell (Maxwell), lines 112*120; Gutierrez, lines 743-745, 

’ Appendix, pp. 100-101. 

Maxwell, 653-668. 

'' Appendix, p. 9*13, 

'^Appendix, p. 12. 

'^Appendix, p. 13. 

Prior to August 1, 2008, the MPD facilities were the only official “secured" City of Mesa sites. On that 
date, City Plaza, City Court, Communications. South Center Campus. Utilities, Fire Administration and tlic 
ITD building were added to the secured site list. Appendix, p. 35-37. 
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did not clean secured buildings and MCC employees were not authorized to be in secured 
buildings. Any MCC employees who wanted to work for the new contractor under the 
secured contract needed to be hired by that company and undergo the required 
background check.'® 

Tlie Mesa Facilities Management unit was responsible for the management of the MCC 
«)ntract, which was terminated on November 7, 2008.'^ 

IV. PERFORMANCE CONCERNS WITH MCC AND MESA’S RESPONSE 

Mesa had concerns with MCC’s performance as a contractor on several levels. There 
were meetings, e-mails and cooperative efforts to resolve these concerns. There is no 
indication, however, that at any lime prior to May 20, 2008, Mesa had information that an 
MCC employee used or attempted to use fake documents to obtain a City badge or access 
to Mesa facilities. Instead, the concerns raised include:'® 

• MCC employees separating City badges and City access cards so that non- 
secured MCC employees could clean in secured buildings; 

• Lost badges; 

• A delay in the return of badges and access cards when an MCC employee was 
terminated; 

• MCC employees bringing unauthorized people to work to help clean; 

• MCC employees bringing their children to work; 

• MCC employees going through trash or looking at documents in a secured 
building; 

• Minor cleaning perfOTmance issues; 

• After August 2007, prospective employees not bringing the required 
identification to municipal security when picking op a City badge. 

MPD took several steps to address the problem of MCC employees using each others’ 
access cards and allowing unauthorized individuals accompany them in the building. 
First, in order to prevent MCC employees from separating the City badge from the access 
card, MPD changed identification cards to an "all-in-one” card w'here the access card was 
physically part of the photo identification. Old City badge.s and access cards were 
deactivated. All MCC employees authorized to work in a City building were required to 
pick up their new “all-in-one” badges in person at the MSO and provide the following 
documents, which were copied by MSO staff for the City files; a government-issued 
identification, an INS card, if applicable, and a social security card.^*^ 


** No MCC employees were located at the Mesa City Plaza when MCSO served the warrant on October 16 , 
2008 because MCC stopped cleaning that building as of August 1, 2008. Appendix, p. 35. 

** Appendix, p. 106. 

" Appendix, p. 48. 

Appendix, pp. 

•’Appendix, pp. 115-117. 

“Appendix, pp. 10-13; 117-H7. 
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Next, MPD conducted "Operation Clean Sweep" in May and June of 2007 Under this 
program, whenever the security communications console would indicate that an MCC 
employee had swiped an access card, a municipal security officer would respond and 
check that the individuals who were on site were authorized to be in the building and had 
a valid City badge and access card. In the first operation. Municipal Security located 
individuals who did not have their City badge, wdio had the badge or access cards of 
another employee, or who had brought unauthorized individuals with them to work. In 
the second, one violation was noted. In all instances there was cooperation and follow-up 
with MCC regarding the results of the slings. When appropriate, Facilities issued a 
Liquidated Damages Letter to MCC as authorized by the contract.^' 

It is evident that with the communication among Facilities. MCC and MSO, and the 
supervision by Facilities, if either MSO or Facilities had any information that MCC 
employees had attempted to or had provided false or fraudulent identification to obtain 
City badges, that information would have been documented and addressed, 

V. FIRST REJECTED IDENTIFICATION: March 4, 2008 

As discussed above, in 2007, Mesa was having concerns with MCC related to the use of 
City badges and access cards. According to Lieutenant Pew, the employees he supervised 
who were responsible for badging (Debi Maxwell and Charlene Gutierrez) were 
frustrated because even though Mesa started requiring MCC employees to show several 
forms of identification before the badge would be issued, Zoila Fruland (Zoila), an on- 
site MCC supervisor, was still bringing the MCC employees in to get a badge without 
having the required documents.^’ In those instances, Maxwell or Gutierrez would have 
the employees fill out the appropriate City paperwork and take a picture for the City 
badge but would not issue the badge. Instead, they would explain what documentation 
was required and tell the prospective MCC employee that they could not have the badge 
until they had provided the required documentation. In some instances, the MCC 
employee would not return and, after a reasonable time had passed, MSO personnel 
would delete the photograph from the City system and shred the paperwork.^^ 

In both of her interviews, Maxwell staled that if someone presented her with an 
identification and she did not accept it, she would copy the documents, show them to her 
lieutenant and keep it in her desfc.^^ In her first interview, without the benefit of 
reviewing any relevant documents. Maxwell recalled that this occurred on four or so 
occasions over the last three years.^ In both interviews she insisted that whenever this 
occurred she talked to her lieutenant, copied the documents and kept them at her desk. 


Appendix, pp. 4 and 8. 

Appendix, pp. 48-81. 

^Pew, lines 216-292 
^ Maxwell, lines 1718-1778. 

“Maxwell, lines 1355-J369; 1458-1466. 

“ Maxwell, lines 2514-2528; Maxwell I, lines 95-115. 
Maxwell, lines 1458-1466; Maxwell I, lines 183-188. 
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In her second interview, Maxwell reviewed the files frwn her desk (there were two),^* 
emails and other documents that set a time line for when MSO started looking at 
identifications, The review. Maxwell was unequivocal about the following: 

• Maxwell admits that she was incorrect about the timing of events; 

• From August 1, 2007 to March 4, 2008, MSO badging personnel never 
encountered a situation where an MCC employee had presented identification that 
appeared to them to be fake;^ 

• The first time that Debj Maxwell declined to accept identification from an MCC 
employee was March 4, 2008, when Zoila and a woman presenting a birth 
certificate bearing the name Judy Alcantar Quinones (Judy), came to MSO to get 
a City badge for Judy. Maxwell turned her away because she did uot have photo 
identification. Later in the day “Judy*’ and Zoila returned to MSO with an 
Arizona Identification Card. ‘The card spelled “Judy" as “Yudy” and had both an 
issue and expiration date of March 4, 2009.^^ The identification clearly stated on 
the back, “...this identification is not issued by any govemnient agency.” Since 
the document clearly stated that it was not a government-issued identification, it 
did not meet MSO’s requirements. Debi Maxwell showed ihe identification to 
Lieutenant Pew, emphasizing the language on the back indicating that it was not 
government-issued. Pew told Maxwell not to issue die City badge.^^ 

• Maxwell indicated that she mistakenly thou^t that the incident with "Judy” was 
in March 2007, which is why she thou^t the concerns were going on for so long 
and that she had discussed them with her previous lieutenant. After reviewing the 
documents she is confident the "Judy” incident is the only instance that she was 
involved in, that she discussed it with Lieutenant Pew and that she had not discuss 
this (or a similar matter) with Lieutenant Walter.^^ 

VI. THE INCIDENT THAT GENERATED THE TIP TO MCSO 

As detailed in Table I, pp. 9-11 of this repwt the information contained in Monroe's 
affidavit that is attributed to Chuck Wilson is inaccurate. Specifically, most of this 
information relates to an incident that occurred at MSO on May 20, 2008.^^ Wilson’.s 


Ms. Max welt had one set of documents dated March 17, 2008 at her desk that she believes was given to 
her by Charlene Gutierrez, She cannot recall what the issue was widi the identification. Ms. Gutierrez said 
that was entirely possible, but she does not recall die documents or turning the woman away. Maxwell, 
lines 1641-1642; Gutierrez, lines 653-664. 

^‘"Maxwell, lines 13 5 5-1369 : 2514-2528. 

^Maxwell, lines 1447-1456. 

While the expiration date seems like it could be an issue, it could also be a mistake. MSO even issued a 
City badge on one documented occasion with a ^pographicat error in the expiration date. Appendix, p. 
115; Maxwell, lines 140-168. 

Maxwell, lines 1350 - 1362; 1530-1669. 

Appendix, pp. 20-23; Maxwell, lines 1 350 - 1362; 1522-1528; 1663-1682. 

Appendix, pp, 93-95, 
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role in the event, the sequences of the events and the events Uiemselves are reported 
inaccurately. 

The best description of the incidait is Chariene Gutierrez’ e-mail written to Mary Croft, 
Mesa Senior Facilities Contract Monitor, on the day it occurred, which states:^^ 

On Tuesday, May 20, 2008 ZoUa Fruland brou^it two individuals in for a 
city identification. When asked for a valid ID, neither had one. I 
explained I would not be able to issue a city ID until tliey could provide 
this. Both individuals came in again with Zoiia later that afternoon with 
Arizona identifications. After looking over the identifications, I turned 
Mara Lopez away because the identification did not have a signature 
therefore making it invalid. At this time I did issue Maricela Aquilar- 
Vazquez a city identification and access card. Again later in liie afternoon 
Zoiia, Mara and Maricela relumed with anodier Arizona Identification 
card for Mara. Upon looking at this ID, it had an issue date of 12/30/06. I 
asked Zoiia when she was issued this ID and she said this afternoon. I 
explained that I could not accept this ID either because of the issue date. 

All individuals left our office at this time. We llie (sic) verified with 
Motor Vehicle and Mara’s identification was invalid. The number of 
Mara identification, is registered to another individual. Maricela's 
identification number was identified by Motor Vehicle as a “generic” 
number not issued to anyone. I will be out tomorrow but Lt Pew has 
asked that you come in to see him as soon as possible. 

As a result of the information from MVD, Maricela's city badge and access card were 
immediately deactivated and Facilities notified MCC and Zoiia Uiat this had occurred.^^ 
In addition, as requested in the e-mail, Pew met with employees from Facilities to discuss 
how to handle the matter wiUi MCC. Tlie Facilities staff invited Pew to attend the next 
meeting tliey had with MCC fwhich was already scheduled for May 21, 2008) so that he 
could directly communicate his concerns to MCC.^’ Facilities Maintenance Director 
Dennis Ray also attended this meeting, and followed up wiiii MCC in a June 4, 2008 e- 
mail emphasizing that the contract required that, “the Contractor shall insure (sic) that all 
employees have a legal right to live and work in the United Slates.”^* 

While it may have been more appropriate to also document the events of May 20'*’ in a 
criminal report, both MSO and Facilities dealt with it in a meeting with MCC as they had 
witli so many other issues. That decision was not made, however, witli any history of 
MCC employees providing fake identification to MSO to obtain badges. As far as Pew or 
the Facilities staff knew, the May 20, 2008 incident was the first time this had occurred. 


Appendix, p. 47. 
Appendix, pp. 45-46. 
Appendix, pp. 118-123. 
Appendix, p. 104. 
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VU. JUISE 3, 2008 VISIT FROM MCSO 

On June 3, 2008, MCSO deteciives, including Monroe, came to the MSO to pick up 
documents that they had requested from Chuck Wilson?^ Lieutenant Pew asked the 
deputies whether there was anything that he could do to help them. The deputies told 
Lieutenant Pew that they were doing an investigatitMt based on information provided by 
Chuck Wilson alleging that MCC was employing undocumented workers and that they 
were providing false identification to MSO in ord^ to obtain a City badge. The deputies 
told Pew that they had run some of the information provided by Wilson through the ICE 
computer, and the results indicated numerous of the ID's appear to be fraudulent, 
with the names and assigned ID card numbers not matching.” MCSO did not provide 
Pew with the names of the MCC employees that were the focus of the investigation."*® 
Pew gave the deputies his contact information, and told them to contact him if they 
needed anything Either. Lieutenant Pew called Assistant Chief Dvorak, briefed him on 
the situation and followed up with a detailed e-mail.^^ 

Dvorak recalled discussing information regarding MCSO’s visit with Chief Gasedn on 
the afternoon of June 3, 2008.*^ The other individuals present remember the meeting, but 
recall that it focused primarily on Chuck Wil.son and why he was still at work as of June 
3, 2008. In August 2007, the Chief had given direction for Wilson to be administratively 
suspended pending the outcome of lA investigation.'*^ The Chief was concerned that 
Wilson was still at work in June, despite the severity of the misconduct, which involved 
Wilson and a subordinate creating a fake Hotmail account in the name of another MSO 
employee and sending an harassing e-mail to females assigited to MSO. 

In the context of this meeting, It was not communicated to Chief Gasedn that MCSO had 
already confirmed that some of the identifications MCC employees used to obtain City 
badges were fake. 

Recognizing that Ute information related to the responsibilities of another City 
department. Chief Gasedn briefed City Manager Chris Brady on June 4, 2008 based on 
the partial information he had received. As a result, Mr. Brady instructed Deputy City 
Manager Bryan Raines to have his Facilities staff ensure that MCC was following the 
terms of its contract. Mr. Raines learned from Dennis Ray, Director of Facilities 
Maintenance, that a meeting with MCC had already occurred on May 21 , 2008. After his 
conversation with Roines on June 4, 2008. Dennis Ray sent a confirmatory e-mail to 
MCC, reiterating the contract tenus that had been discussed at the May 21“ meeting. 


Appendix, p. 94-95. 

^ Pew. lines i 1, iS- 1229; Appendix, p. 43-44. 

Pew, lines 1437-1445. 

Appendix, pp, 43-44. 

Interview with Assistant Chief Dvorak (Dvorak), tines 405-434, 
Dvorak, lines 551-642. 

■** Appendix, p. 104, 
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VIII. FURTHER CONTACT WITH MCSO 

After his initial conversation on June 3, 2008 (where he offered to provide future 
assistance), Pew never heard from the MCSO about the investigation.'* Prior to the 
service of the warrants on October 16, 2008, MCSO had no contact with the upper- 
management of Mesa or the MPD regarding the investigation, its ultimate conclusions, or 
how the evidence developed related to any parUcular MCC employee working in a City 
facility. 

MCSO Detective Monroe did, howevCT, continue to correspond with Chuck Wilson.*' In 
addition to two e-mails which clearly identified a li^ of numbers related to MCC 
employees that MCSO alleges came back fraudulent,** Monroe also sent a June 5, 2008 
e-mail requesting Wilson to provide additional files. 

After not being able to reach Wilson on June 9, 2008,*^ Monroe started to send e-mails 
to Adam Barnes, another MSO Security Systems Technician that she had met through 
Wilson. From August 1 5* - 19*^ there was an exchange of e-mail wherein Monroe asked 
Barnes about the cleaning crews' procediues, uniforms, sdiedules, access cards, etc. 
Barnes agreed to run the access card data and jwovide information about where certain 
MCC employees are and when. When Barnes sent the schedules to Monroe, he wrote 
that he wanted to keep the “operation covert”. He also mentioned that the cleaning 
people sometimes brought their family with them to work. Monroe responded to Bames, 
“I am all about the ‘covert ops,’ you know what would be coo), if these guys are letting 
their families in. wc could get the family members as well.” 

IX. PROACTIVE STEPS FOR THE FUTILE 

The Employer Sanctions Laws and E-verify are designed to require employers to 
determine whether a worka: is authorized to work in the United States. The laws do not 
permit a secondary employer like Mesa to conduct E-verify on contractors’ employees. 
There are, however, steps that Mesa can take to make the system more effective. 

Mesa is in the process of finalizing new procedures that will reduce the likelihood that a 
person not authorized to work in the United Stales is working with Mesa as a contract 
employee. The new procedure includes, in part: 

• Contract provisions laying out the expectations of the contractor with severe 
sanctions that are more easily imposed 

• A requirement that each contractor complete a Verification Fomi specifically 
listing the employees working for the company (or for the company’s contractors) 


"^Pew. lines 1437-1445. 

Appendix, pp, 38-42. 

No other MSO employee saw these e-mails. Pfcw, lines 850-856; 2018-2040; Maxwell, lines 2087-2113; 
Gutierrez, pp. 57-61. 

** This was the date of Wilson’s OLsciplinary Review Board hearing on hi.s pending lA complaint. 
Appendix, pp. 105-112. 
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and attesting that the contractor has applied with all Federal and State laws related 
to verification of employment eligibility 

• Whenever a contractor requests Utat a new employee be issued a City facilties 
access card, the Verification Form must be updated 

• Before MSO issues an access badge to Ute employee of a contractor, MPD will 
verify that MPD has a Verification Form from the contractor and inspect the 
United States or State issued government identification of the employee 

• The new policy also has an audit component through random reviews 

The janitorial contractor has already submitted the Verification Form. 

Mesa will continue to be exercise due diligence to reduce the likelihood that someone 
who is not legally permitted to work in the United States is not working for the City of 
Mesa or its contractors. 
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On 5/21/08 your Affiant conducted a telephonic interview with Chuck Wilson in reference to his telephone 
message. Chuck told your Affiant he has been in charge of issuing badges for contract workers or City of Mesa 
employees with the Municipal Security for City cf Mesa when approximately two years ago he noticed and 
notified his supervisor that employees with MCC Acquisition Company, LLC were presenting false/ forged 
documents to receive a City of Mesa contract worker badge, which allowed access to City of Mesa buildings. 

'/ Chuck Wilson was not involved in issuing City Badges 
'/ Wilson was a Security Systems Technician 
'/ He was never “in charge” of issuing badges 

'/ Wilson never issued a badge and had no role in deciding if one would issue 
'/ Only Maxwell and Gutierrez issued badges 

'/ Except for one occasion, Wilson did not look at the identification presented for badging 
'/ MSO only started checking identification in August 2007, 9 months before Wilson’s tip 



SOURCES: MaxweU, lines 112-120; 548-595; 

Gutierrez, lines 104-567; 283-289; 738-808; 1104-1110; 1154-1194. 

Appendix, pp. 9*13; 115*117 




I On 5-20-2008, Zofla Frufand. a MCC acquisftion company, LLC field supervisor, approached Chuck to have a City of Mesa 
j con tractor worker badge issued to Mara Silvia Lopez Sanchez, iv /70 was also present 


Wilson was not involved in this event I 

^ ZoUa approached Gutierrez because she knew sbe issued the badges | 

On this occasion, Zoila approached Gutierrez about tbe badges for both Mara and ! ! 

Maricela (who is never n^ed in the search warrant affidavit) 

SUUKCES: Gutierrez, Uaes 743*745; 792408; 1154-U94. 

Appendix, pp. 88-97 

Mara presented an Arizona Identification card which Chuck looked at and could see was fake because the picture 
on the ID was not centered and was raised, instead cf being smooth like the actual Arizorta ID cards and driver 

lice nses. 

Wilson was a bystander to these activities 
Zoila gave the card to Gutierrez 

Gutierrez did not think the ID was authentic because the name on the signature line was 
typed, not signed 

She wanted to confirm that the ID was usually si^ed, but did not want to take her purse 
out in front of the three women to compare it to her own 

Gutierrez took the document to the copy machine to copy it, and showed it to Wilson and ' 

Barnes and asked about the signature i 

Barnes compared it to his own identification and said his was signed 

Gutierrez told Zoila that she would not accept the identification because it was not signed i 
SOURCES: Maxwell, IlDes 267-346; 809-831; 852-860; 

GuUeirez, lines, 479-482; 799-831; 1104-1110; 1154-1194; 

Appendix, p. 47. 


Page 10 


299 


Chuck then contacted his supervisor, Lt. Wade Pew and advised him what had occurred with the ID's, as 

_ well as reit erating that thb was not the first time he has seen the fake do cume nts. 

LL Pew received his information from Gutierrez, not Wilson. 

Lt. Pew does not recall any conversations with Wilson about fake documents 

There is no indication that Wilson would have had the opportunity to e%'aluate any i j 

documents provided to Maxwel l or Guti errez as pa r t of the City badge issuing process | 

SOURCES? G«llerre*,UD« 747 - 7525 1104-1110. : 

PCff, lioCT 27S-2S; 1471-1302. : 

Chuck was told by Lt. Pew that he would contact MCC Acquisition Company, LLC and let them deal with 


the employees. 

^ MCSO in its press release of October 16, 2008 claimed that the affidavit stated Pew said, 
^*Thi$ isn’t Mesa Police’s problem. It’.s the cleaning company’s issue.” 

As evident from Pew’s e-mail, he set an immediate meeting with Facilities staff 

Pew specifically asked Wilson to deactivate Maricela’s badge because Maxwell and 
GuUerrez were not at work 

Wilson personally deactivated Mariceia’s badge on the day after it is issued 

Lt Pew talked to Facilities, met with MCC and recalled speaking with Commander Peters 
about what had happened on May 20, 2008, all within one day of the event 


; 

SOURCES: Appendix, pp. 113-114; 45.47; 118-123. 



Chuck told your Affiant that there were several contract workers from MCC Acquisition Company. LLC that 
had been issued badges from City of Mesa, that had presented documents to Chuck, which were fake or 
forged. Chuck told your Affront that he would receive e-mail from MCC Zoila Fruland was the field 
supervisor that brought the MCC Acquisition employees in to have a badge issued and Zoila was also the 
trattslator between the employee and Chuck or Adam. 

MCC e-mails requesting that MCC employees be issued City badges came from Stacey 
Smith at MCC, not Zoila, and were directed to Debi Maxwell 

Only Maxwell and Gutierrez were authorized to issue City badges 

Both Maxwell and Gutierrez deny ever issuing a City badge to someone knowing that the 
persons identincation documents were fake 



SOURCES: MaxweU. lines 112-120; 548-595; 2S0^2508 

Gutierrez, lines 569-575; 77^790; 1112-1128; 1447-1456. 
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Chuck had another Municipal Security Employee, Adam Barnes, contact Arizona motor vehicle department to 
see if the number issued on the ID was valid, at which time MVD told Adam that the number was cm in-house 
number and never issued. 

MVD was not contacted until Zoita, Mara and Maricela had left 

It was Maricela’s number, not Mara*s that was an unassigned in-house number at MVD 



SOURCES: Appeialfai, p, 47. 



Adam relayed the information to Chuck, who e:q>lained to Zoila that he could not accept the ID because the 
ID was invalid. 

Wilson was not involved in this event 

The MVD information was not available whOe Zoila was at the MSO office 

It was Gutierrez who told Zoila that she could not accept the ID because the name at the 
bottom was typed when it should have been signed 

Wilson had no role in determining whether a badge would issue 



SOURCES; Gutierrez, lia«s aS3-873; U04-IU0. 

Appendix, p. 47. 



then translated to Mara, at which time ho&i employees left the building. 

Zoila did not translate the MVD information to Mara because they were not there when 
the information was obtained 

^ There were three individuals (Zoila, Mara and Maricela) and they left the building after 
Gutierrez rejected the first idendfication because the name on the signature line was 
typed 


n 

1 

■ 

SOUBCESi GuII«it«z, Ud« SSt-SfiO; M^873; 1003^1021. 

Appendix, p. 47. 

r 


Approximately two hours later, Zoita and Mara refumed with another Arizona ID card, with a number of D01204$31. 
Chuck looked at the card and asked where the ID came from, at which time ZoHa told Chuck that Mara had just iwn 
issued a new ID in Phoenix. 

Wilson was not involved in this event 

Mara did return with another ID which she gave to Gutierrez 
^ Gutierrez informed Zoila that the ID would not be accepted after consultation with 
Lieutenant Pew 

Wilson had no role in determining whether a City badge should issue 


n 

SOURCES; Gutierrez, lines 29(i-299; 4794S2; 882-903; 1104-1114. | 


Adam contacted MVD in reference to (he number and found that the ID number was issued to a male subject \ 
by the name of James Lee Richardson, with a date of birth 12-J1’1963 and lives in Wichita, KS. Chuck told '■ 
Zoila that he would not be issuing a bad^e to Mara because the ID did not belo ng to her. 


^ Wilson was not involve in this event 

^ Adam did obtain this information from MVD, but it was after Zoila and the women had 
left 

^ Gutierrez, not Wilson, told Zoila that she would not issue a dty badge because the issue 
date on the ID was 12/30/2006, despite the representation tiiat Mara had just received it 
from MVD. 

^ Before refusing to issue the City badge Gutierrez showed it to Pew who had been briefed 
by Gutierrez on the events 

^ Pew told Gutierrez not to issue the City badge 



SOURCES: Gotierrez, tines 296-299; 479-482; 882-903; 1104-1110. 

L 
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FAIR 

FEDERATION FOR AMERICAN 
IMMIGRATION REFORM 


April 7, 2009 

The Honorable John Conyers, Chairman 
House Committee on the Judiciary 
2138 Rayburn House Office Building 
Washington, DC 20515 

The Honorable Zoe Lofgren, Chairman 

House Subcommittee on Immigration, Citizenship, 

Refugees, Border Security, & International Law 
102 Cannon House Office Building 
Washington, D.C. 20515 

Dear Mr. and Madam Chairmen: 

At a subcociunitlee hearing last Thursday on slate-local law enforcement 
agreements. Chairman Lofgren read a letter dated April 1 . 2009 and signed 
by two organizations opposed to meaningful immigration law enforcement: 
the Southern Poverty Law Center in Alabama (SPLC) and the Center for 
New Community from Dlinois (CNC). The letter contains false, slanderous 
and misleading statements and, in its entirety, can only be described as base 
and outrageous. 

The fact that Chairman Lofgren would choose to read portions of this letter 
surprised me. I have always viewed Chairman Lofgren as a first rate 
professional, committed to truthfulness, accuracy and fair dealing. I believe 
you were ill-served by your staffs decision to hand you a letter completely 
filled with inaccuracies and libel. The immigration subcommittee needs fair- 
minded leadership - a willingness to entertain and hear witnesses from all 
sides of this issue - if it is to build a complete record for the Congress. 

Chairman Lofgren indicated at the hearing that despite this letter, she was 
going to allow Mr. Kobach to testify anyway. This suggests she actually 
entertained the possibility of banning a minority witness on the basis of this 
absurd letter. This is troublesome, to say the least. To provide you both with a 
more thorough understanding of my objections to the letter, and the 
manipulation of said letter in last week’s subcommittee hearing, I have listed 
the following points: 
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Letter to Honorable John Conyers and Honorable Zoe Lofgi^ 
April 7, 2009 


1) The letter contained nothing more than a series of base and unsubstantiated smears 
generally directed at the organization I represent, the Federation for American 
Immigration Reform (or FAIR), not at Mr. Kris Kobach. To the extent the letter 
contained facts, they are in error. Mr. Kobach was certainly not in a position to rebut 
allegations of the alleged facts when he would have no personal knowledge. 

2) You are both well acquainted with FAIR, which is now 30 years old. It is shocking that 
you would adopt invidious allegations aud smears from organizations with so little public 
standing as the SPLC. Notwithstanding Representatives Lofgren and Nadler’s platitudes 
for the SPLC at the hearing, it is well-known that the SPLC engages in what the IRS 
refers to as prohibited “propaganda" in presenting what the SPLC calls “fair comment." 
The manner in which these are delivered is done in such a biased and distorted way that 
no reasonable person can formulate a fact-based assessment of the information. Perhaps 
the SPLC played a useful role in policy formulation at some point in the past; since 2001 
however, it has descended into the role of ranting attack machine specializing in making 
false claims. 

3) The letter you introduced makes the shocking claim that "in 2004, FAIR donated $ 10,000 
to Kris Kobach’s congressional campaign in Kansas.” Of course this false for several 
reasons. 

a. First, FAIR would have violated the tax law. FAIR is a 501(c)(3) organization and 
is thus prohibited from participating in any political campaign for political office, 
including making such contributions. Nor did FAIR endorse Mr. Kobach at any 
time - indeed we have never endorsed any political candidate. Nor has our 
affiliated (c)(4), the FAIR Congressional Task Force. 

b. Second, federal campaign law prohibits all corporations generally, which includes 
FAIR, from making contributions or expenditures to influence a federal election. 

c. Third, the amount of the campaign contribution cited by the SPLC exceeds the 
campaign finance limits in existence at the time the SPLC alleges that 
contribution was made. 

Surely any Member of Congress, by nature well-versed in election law, would 
immediately recognize this claim for what it is - patently false. 

4) The SPLC/CNC letter inaccurately cited a June 8, 2(X)4 article in the Kansas City Star as 
the source of a quote regarding Mr. Kobach and FAIR. In truth, those words never 
appeared anywhere in that article. The fact is these organizations either failed to fact 
check or intentionally misrepresented the contents of the letter that they submitted to 
Members of the United States Congress, and this should call into question the accuracy of 
each and every claim made in that letter and by the organization as a whole. 
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Letter to Honorable John Conyers and Hortorable Zoe Lofgim 
April 7, 2009 


5) The SPLC/CNC also cited the same June 8, 2004 article from the Kansas City Star as the 
source of a quote explaining why Mr. Kobach lost a November 2, 2004 Congressional 
race - a race that had not yet taken place and would rujt take place for another 6 months. 
In fact, the article cited by the SPLC and the CNC was published in June, two months 
before Mr. Kobach even won the August 3, 2004 primary. This kind of carelessness and 
reckless disregard for the accuracy of their statements should undermine the credibility of 
the SPLC and the CNC both before your Committee and the United States Congress as a 
whole. 

6) The letter made the claim that “FAIR has hired as key officials men who also joined 
white supremacist groups.” FAIR has had hundreds of employees over its life span; I am 
unaware of any such instance. The SPLC has never proved it, and it is a base smear 
against hundreds of good, fine and innocent people. 

7) Other points are merely smears and misstatements and ludicrous asseitions that can only 
be described as paranoid rants. Today, the SPLC traffics in unsavory bigotry and 
stereotypes and has been roundly criticized by reputable investigators and journalists for 
using these stereotypes for fundraising and manipulation. FAIR has prepared a 
considerable amount of material explaining why the SPLC is not to be considered a 
credible source. I would welcome the chance to discuss this in more detail to help you see 
why. 

Given such glaring inaccuracies in the letter, it is my belief that the letter read by Representative 
Lofgren was used in an unfair attempt to impugn the reputation of a highly qualified witness, Mr. 
Kris Kobach, apparently based on his relationship to FAIR and the Immigration Reform Law 
Institute (IRLI). The letter contains few facts, and those mentioned are wrong. Others represent 
subjective characterizations that can only be regarded as base smears. At a time when public 
frustration over the failure of the federal government to enforce the law is reaching a fever pitch, 
the increasing polarization fostered - in my view - by those who seek to negate and discredit the 
rule of law is sadly counterproductive. 

While we may disagree on mauy aspects of immigration policy, I had hoped that there would be 
a continued dialogue and the maintenance of some civility in this discussion. This was an 
unfortunate incident, wholly inappropriate for a long list of reasons, and I would like to meet 
with you both at your earliest convenience to discuss it. 

FAIR has appeared before Congress over 100 times in the past 30 years. I would challenge you 
both to find a shred of evidence in any of our testimony that would support the ludicrous 
characterizations you have apparently adopted. Moreover, over the years I have provided your 
committee and subcommittee with full information regarding FAIR and its relationship with the 
Pioneer Fund; that information is in your files and the matter should have been settled years ago. 



304 


Page 4 

Letier lo Honorable John Conyers and HorKoableZoeLofgico 
April?, 2009 


For all of these reasons I am requesting that you immediately expunge any and all reference to 
the April 1 , 2009 letter authored by the SPLC and the CNC from the record of last week’ s 
proceedings. I remain available to meet with you at your earliest convenience to discuss this 
matter in detail. Thank you for your prompt reply. 



cc: The Honorable Jerrold Nadler 

The Honorable Lamar Smith 
The Honorable Steve King 
The Honorable James Sensenbrenner, Jr. 
Mr. Kris Kobach 
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SPLC 

Southern Poverty 
Law Center 


April 8, 2009 


The Honorable John Conyers 
Chairman, House Committee on the Judiciary 
2138 Rayburn House Office Building 
Washington, DC 20515 


Dear Chairman Conyers: 

It has come to our attention that the letter written by the Center for New Community and the Southern 
Poverty Law Center and dated April 1, 2009 contained two errors that we wish to correct immediately. 
The letter was written with regard to Kris Kobach's participation in the Joint Hearing on the Local 
Enforcement of immigration on April 2, 2009. Both errors occur in paragraph four of the letter and are 
as follows: 


"In 2004, FAIR {Federation for American Immigration Reform] donated $10,000 to Kris Kobach's 
congressional campaign in Kansas." 

Correction: It was the U.S. Immigration Reform Political Action Committee fUSIRPAC), not FAIR, that 
made a $10,000 donation to Kris Kobach's congressional campaign in Kansas in 2004. Until several years 
ago, USIRPAC was named FAIRPAC. USIRPAC's current treasurer, Bill (William) Chip, is a member of the 
board of advisors to FAIR, as is Edward H. Harte, who also serves on USIRPAC's national advisory board. 

"It doesn’t help moffers that Kobach was hired by FAIR, widely perceived as a racist anti-immigrant 
group during the campaign." (Kansas City Star, June 8, 2004). 

The quote above was mistakenly attributed to the June 8, 2004 edition of the Kansas City Star. The 
quote should have Instead been attributed to Kansas Republican leader Timothy Burger's essay, "Why 
Kobach Lost," published at httD://timQthvburger.CQm/2004/ll/whv-kris-kobachiost.html . 

The Center for New Community and the Southern Poverty Law Center regret these errors and asks that 
this correction be added to the record. 

Respectfully, 

Mark Potok 

Southern Poverty Law Center 

The Reverend David L. Ostendorf 

Executive Director 

Center for New Community 
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Wasditistift SC acsis-ejia 

^5 Caag^ 

February 12, 2009 

The Honorable Eric H. Holder, Jr. The Honorable Janet Napolitano 

Attorney General of the United States Secretary of Homeland Security 

U.S. Department of Justice Depanment of Homeland Security 

950 Pennsylvania Avenue, NW Washington. DC 20528 

Washington, DC 20530 


Dear Attorney General Holder and Secretary Napolitano; 

We write today concerning allegations of misconduct on the part of Maricopa County. 
Arizona, Sheriff Joe Arpaio that we believe merit fedeial investigation and action. 

In recent months, Arpaio has evinced a blatant disregard for the rights of Hispanic 
residents of the Phoenix area. Last summer, apparently overreaching his authority under 287(g) 
agreements with the Department of Homeland Security, Arpaio ordered his deputies to scour 
Latino neighborhoods in his jurisdiction to search out undocumented immigrants. Reports from 
the affected communities indicate that accepted notions of probable cause have been replaced by 
an analysis based solely on (in the words of columnist Ruben Navarette) their “brown skin and 
Spanish accents.” As a result, members of the Latino community - whether they are U.S. citizens 
or foreign-bom, whether they are legal immigrants or undocumented - feel under siege. 

Most recently, on February 4, after making sure to alert the media, Arpaio reportedly 
paraded approximately 200 suspected illegal immigrants in shackles to a segregated area of his 
“tent city” county facility, where they will supposedly remain until they are adjudicated and have 
served any sentences they face for local violations. The New York Times described this conduct as 
“ritual humiliation.” The men who Arpaio is displaying like trophies are reportedly in pretrial 
detention, not having been convicted of any crime. 

Through the years, Arpaio’s actions have triggered numerous civil rights lawsuits, 
including fedctal accion in the 1990s and a recent lawsuit by the Mcxicarl AineiiVati Legal 
Defense and Education Fund for racial profiling of Latino citizens and legal residents. However, 
his repeated course of conduct, which values publicity opportunities over the civil rights of 
residents of Arizona, is too disturbing to leave enforcement of the civil rights laws to private 
litigants. There are several tools at the federal government’s disposal to address these allegations, 
and we urge their prompt consideration and application. 

For instance, Section 210401 of the Violent Crime Control and haw Enforcement Act of 
1994 (42 U.S.C. § 14141), prohibits a “pattern or practice of conduct by law enforcement officers 
... that deprives persons of rights, privileges, or immunities secured or protected by the 
Constitution or laws of the United States” and authorizes the Attorney General to bring civil 
actions to prevent such practices. The Civil Rights of Institutionalized Persons Act, or “CRIPA”, 
(42 U.S.C. § 1997) authorizes the Attorney General to conduct investigations and litigation 
relating to conditions of confinement in state or locally operated institutions to determine whether 
there is a pattern or practice of violations of residents' federal rights. 
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Section 242 of Title 18 of the U.S. Code prohibits anyone from acting under color of law 
to willfully deprive a i)erson of a right or privilege protected by the Constitution or laws of the 
United States. Prior Administrations have undertaken a police misconduct initiative within the 
Civil Rights Division to coordinate enforcement of these civil and criminal civil rights statutes, 
and we hope that such cooperation will once again be a hallmark of the Department’s civil rights 
enforcement efforts in the coming years. 

Mr. Attorney General, we request that you direct the Special Litigation and Criminal 
Sections of the Civil Rights Division to undertake a federal investigation into the actions of the 
Maricopa County Sheriff’s Office, under the authority of 42 U.S.C. §14141, the Civil Rights of 
Institutionalized Persons Act (CRIPA), 18 U.S.C. §242, and any other applicable federal statutes 
or Constitutional provisions. 

Madam Secretary, we request that you review Maricopa County’s agreements with the 
Department of Homeland Security under Section 287(g) of the Immigration and Nationality Act 
and take such action as necessary to ensure that the Maricopa County Sheriff’s Office conforms to 
the terms of that agreement and that such agreement is not used to justify the racial profiling of 
any resident of Arizona. We urge that such agiecrse nt be terminated if the situation cannot be 
remedied. We further request that you linmcdx«?ci> prsj'ylde to the Committee a copy of any 
agreement between the Department of Homeland Security and the County, whether under Section 
287(g) or any other provision of law, such as intergovernmental service agreements to house 
apprehended immigrants. 


Please keep us informed regarding any developments in response to this request. 
Specifically, we would like to know whai actions your Departments will take to ensure that 
Hispanic residents of Maricopa County are not subjected to racial profiling, unequal treatment at 
the hands of Sheriff’s Department personnel, or violations of generally accepted standards of 
confinement. Responses and questions should be directed to the Judiciary Committee office, 
2138 Rayburn House Office Building, Washington. DC 20515 (tel: 202-225-3951; fax: 202-225- 
7680). We thank you in advance for your cooperation in this important matter. 



Sincerely, 


Subcommittee on the Constitution, Civil 
Rights, and Civil Liberties 



Zoe Lojgrei^ 

Chairwoman, Subcommittee on Immigration, 
Citizenship, Refugees, Border Security, and 
IntCiTiationaf I-a.vv 




C- Selin 

Subcommittee on Crime, Terrorism, and 
Homeland Security 


cc: Honorable Lamar S. Smith 

Honorable Howard Coble 
Honorable James F. Sensenbrenner, Jr. 
Honorable Louie Gohmert 
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U.S. Department of Justice 
Office of Legislative Affairs 


Office of the Assistant Attorney Generat 


Washington, D.C. 20530 


March 16, 2009 


The Honorable John Conyers, Jr. 

Chairman 

Committee on the Judiciary 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chairman: 

This responds to your letter, dated February 12, 2009, to the Attorney General, requesting 
that the U.S. Department of Justice investigate allegations of civil rights violations by the Maricopa 
County, Arizona, Sheriff s Office. We have sent similar responses to the other Members, who 
joined in your letter to us. 

Thank you for the information you provided in your letter. The Department has carefully 
considered this information, as well as other information we had previously received regarding the 
Maricopa County Sheriff s Office (MCSO). The Civil Rights Division had already opened a 
preliminary inquiry of the MCSO pursuant to the pattern or practice provisions of the Violent 
Crime Control and Law Enforcement Act of 1994,42 U.S.C. § 14141 (“Section 14141"), and the 
Omnibus Crime Control and Safe Streets Act of 1968, 42 U.S.C. § 3789d (“Safe Streets Act”), and 
pursuant to the prohibitions against national origin discrimination in Title VI of the Civil Rights 
Act of 1964 (“Title VI”), 42 U.S.C. §§ 2000d to 2000d-7, and the Safe Streets Act § 3789d(c). 
Subsequently, the Department opened an investigation focusing on three areas: discriminatory 
police practices, unlawful searches and seizures, and national origin discrimination in MCSO 
facilities, including failure to provide meaningful access to MCSO services for limited English 
proficient speakers. We welcome any additional factual infommtion that you can provide as the 
investigation unfolds. To that end, we offer the following description of the enforcement authority 
of the Civil Rights Division under the above-referenced statutes. 

The Special Litigation Section is responsible for enforcing Section 14141 that allows the 
Department to seek equitable relief to remedy a pattern or practice of misconduct by law 
enforcement agencies, such as a sheriff’s department. When a systemic pattern or practice of 
misconduct is determined to exist, we have the authority to initiate a civil action against state or 
local officials to remedy the misconduct. 
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In addition, the Special Litigation Section and the Coordination and Review Section have 
the authority to enforce the Safe Streets Act and Title VI. Both the Safe StteeU Act and Title VI 
prohibit discrimination based on race, color, or national ongin by State or loca governments 
receiving federal assistance. Discrimination on the basis of national origin includes failure to 
provide meaningful access to services for limited EngUsh proficient individutUs, an area within the 
particular jurisdiction of the Coordination and Review Section. For additional information, you 
may wish to review the Special Litigation and Coordination and Review Sections websites, 
ht.Tn://www.u<;doi.gov/cfT/split/ and http://www.usdoi.gov/crt/cor/ . 


We hope this information is helpful. Please do not hesitate to contact this office if we may 
be of assistance with this, or any other matter. 


Sincerely, 


)i(j akaJL 

M. Faith Burton 

Acting Assistant Attorney General 


The Honorable Lamar S. Smith 
Ranking Minority Member 
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April 27, 2009 


Secretary 



U.S. Department of Homeland Securitj 

Washington, DC 20528 


Homeland 

Security 


The Honorable John Conyers, Jr. 

Chairman 

Committee on the Judiciary 
U.S. House of Representatives 
Washington, DC 20515 

Dear Chairman Conyers: 

Thank you for your February 1 2, 2009 letter to Attorney General Holder and me 
concerning allegations made against Maricopa County, Arizona, Sheriff Joseph Arpaio that you 
believe merit review and action by the Department of Homeland Security (DHS). Specifically, 
you state that Sheriff Arpaio appears to have overreached his authority under 287(g) agreements 
with DHS, and note that he is the subject of a recently filed civil rights lawsuit alleging racial 
profiling of Latino citizens and legal residents. 

You ask that DHS review Maricopa County’s agreement with DHS under Section 287(g) 
of the Immigration and Nationality Act. You further ask that DHS take such action as necessary 
to ensure that the Sheriffs office conforms to the terms of that agreement, and that the 
agreement is not used to justify the racial profiling of any Arizona resident. 

Let me assure you that the protection of the civil rights and civil liberties of all persons 
within the United States is a critical element of DHS’s mission. On January 30, 2009, 1 issued an 
action directive which called for a review of the entire 287(g) program. As a result of this 
directive and as a response to the January 2009 Government Accountability Office review of the 
287(g) program, DHS’s Immigration and Customs Enforcement is reviewing the cunent 287(g) 
program template memorandum of agreement between DHS and our local law enforcement 
partners; we are also examining the agreements currently in place. The new agreement, which 
will be reviewed by the DHS Office for Civil Rights and Civil Liberties, will include the 
following provisions; 

• The agreement more clearly describes the nature and extent of Federal supervision in 
overseeing the 287(g) program; 

• The agreement describes for state and loc^ law enforcement partners the circumstances 
under which 287(g) authority is to be used by pMlicipating agencies; 


www.dhs.gov 



311 


The Honorable John Conyers, Jr. 

Page 2 

• The agreement articulates that the main objective of the 287(g) program is to enhance the 
safety and security of communities and specifies categories of high and low priority 
criminal aliens for Federal detention; and 

• The agreement uniformly requires the state and local 287(g) partners to collect data 
regarding the criminal activity the alien eng^ed in so DHS may evaluate whether or not 
our 287(g) partnerships function in accord with DHS priorities and to ensure that the 
continuation of an agreement is in the best interest of DHS. 

As you know the Department of Justice notified Sheriff Arpaio that it has commenced an 
investigation of alleged patterns and practices of discriminatory police practices and 
unconstitutional searches and seizures. DHS will work with the Department of Justice’s Civil 
Rights Division to support the investigation. 

You also request a copy of any intergovernmental service agreement with Maricopa 
County related to the detention of non-citizens or any other agreement between Maricopa County 
and DHS. I have enclosed the memorandum of agreement signed by Maricopa County under the 
authority of Section 287(g) of the Immigration and Nationality Act and an intergovernmental 
service agreement on the housing of Federal prisoners. 

Thank you again for your letter. The co-signers of your letter will each receive a 
separate, identical response. I look forward to working with you as DHS addresses the 
challenges of fairly enforcing our Nation's immigration laws. Should you need additional 
assistance, please do not hesitate to contact me at (202) 282-8203. 

Yours very truly, 

J^et Napolitano 


Enclosures 

cc; The Honorable Eric Holder 
Attorney General 
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MEMORANDUM OF AGREEMENT 

C-so-o^-osS'a-oo 

This Memorandum of Agreement (MOA) constitutes an agreement between United States 
Immigration and Customs Enforcanent (ICE), a component of tire Depailmenl of Homeland 
Security (DHS), and Maricopa County, a political subdivision of the State of Arizona, pursuant 
to which ICE authorizes up to a maximum of 160 nominaled, trained, and certified personnel of 
the Maricopa County Sheriffs Office (hereinafter interchangeably referred to as MCSO or the 
“Law Enforcement Agency” (LEA)), to perform certain immigration enforcement fiinctions as 
specified herein. The MCSO represents Maricopa County in the implementation and 
administration of this MOA. It is the intent of the parties that these delegated authorities will 
enable the LEA to identify and process immigration violators in Maricopa County consistent 
with the terms of this MOA. The ICE and LEA points of contact for puiposes of this MOA are 
identified in Appendix A. 

I. PURPOSE 

The purpose of tlris MOA is to set forth the terms and conditions pursuant to which selected LEA 
personnel (participating LEA personnel) will be nominated, trained, and fliereafter perfonn 
certain functions of an immigration officer within the LEA. This MOA sets fortlr the scope of 
the immigration officer functions that DHS is authorizing the participating LEA personnel to 
perform. Nothing contained herein shall otherwise limit the jurisdiction and powei's nonnalJy 
possessed by participating LEA personnel as members of the LEA. However, the exercise of the 
immigration enforcement authority granted under this MOA to participating LEA personnel shall 
occur only as provided in this MOA. This MOA also describes the complaint procedures 
available to members of the public regarding immigration enforcement actions taken by 
participating LEA personnel pursuant to this agreement. 

11. AUTHORITY 

Section 287(g) of the Immigration and Nationality Act (INA), also codified at 8 U.S.C, § 
1357(g), as amended by the Homeland Security Act of 2002, Public Law 107-276, authorizes the 
Secretary of the Department of Homeland Security, acting through the Assistant Secretai-y of 
ICE, to enter into written agreements with a State or any political subdivision of a State so that 
qualified personnel can perfomi certain functions of an immigration officer. This MOA 
constitutes such a written agreement. 

UI. POLICY 

This MOA sets forth the scope of the immigration officer functions that DHS is authorizing the 
participating MCSO personnel to perform. It sets forth with specificity the duration of the 
authority conveyed and the specific lines of authority, including the requirement that 
participating MCSO personnel are subject to ICE supervision while perfonning immigration- 
related duties pursuant to this MOA. For the purposes of this MOA, ICE officers will provide 
supervision for participating MCSO personnel o^y as to immigration enforcement functions. 
MCSO retains supervision of all other aspects of flie employment and performance of duties of 
participating MCSO personnel. 
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IV, ASSIGNMENTS 

Before participating LEA personnel receive authorization to perform immigration officer 
functions granted under this MOA, they must successfully complete mandatory 5 week (4 week 
for LEA personnel functioning solely in a correctional facility or ICE detention facility) training 
in the enforcement of federal immigration laws and policies as provided by ICE instructors and 
thereafter pass examinations equivalent to those givai to ICE officers. Only participating LEA 
personnel who are selected, trained, authorized, and supervised, as set out herein, have authority 
pursuant to this MOA to conduct the immigration officer functions enumerated in this MOA. 

Participating LEA personnel performing immigration-related duties pursuant to this MOA will 
be LEA officers assigned to the Violent Fugitive Apprehension Squad (VFAS), Criminal 
Investigations Section (CIS), Anti-Gang Unit, Drug Enforcement Unit and Community Action 
Teams (CAT). Participating LEA personnel will be exercising their immigi'ation-related 
authorities during the course of criminal investigations involving aliens encountered within 
Maricopa County. Any combination of these officers or othere may be assigned and/or co- 
located as task force officers to assist ICE agents with criminal investigations, 

The mission of these various LEA assignments are summarized as follows; 

Violent Fugitive Apprehension Squad (VFAS): The LEA personnel assigned to the VFAS unit 
are charged with the responsibility of identifying high-risk felons who are wanted for crimes or 
offenses that represent a significant threat to public safety. 

Criminal Investigation Section (CIS): The LEA personnel assigned to CIS by statute are charged 
with the responsibility of identifying criminal enterprises and other fonns of organized criminal 
activities, 

Anti-Gang Unit: The LEA personnel assigned to the anti-gang unit engage in law enforcement 
actions that are targeted against gang activity. 

Drug Enforcement Unit: The LEA personnel assigned to focse various drug enforcement units 
are involved with illegal trafficking in narcotics investigations, quite often they encounter 
individuals who may be in the country illegally. 

Community Action Teams (CAT): The LEA personnel assigned to the Community Action 
Teams are officers who have been assigned to these special units and charged with the 
responsibility of assisting local authorities in uiban areas who have requested assistance due to 
pei-vasive criminal activity occurring in hot spots within their communities. 
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V. DESIGNATION OF AUTHORIZED FUNCTIONS 

for the purposes of this MOA, participating LEA personnel will be authorized to perform the 
following functions pursuant to the stated authorities, subject to the limitations contained in this 
MOA; 


• The power and authority to interrogate any alien or persoji believed to be an alien as 
to his right to be or remain in the United States (INA § 287(a)(1) and 8 C.F.R. § 
287, 5(a)(1)) and to process for immigration violations those individuals who are 
convicted of State or Federal felony offenses; 

• The power to an-est without warrant any alien entering or attempting to unlawfully 
enter the United States, or any alien in the United States, if the officer has reason to 
believe the alien to be arrested is in the United States in violation of law and is likely to 
escape before a warrant can be obtained. INA § 287(a)(2) and 8 C.F.R. 287.5(c)(1). 

• The power to airest without warrant for felonies which have been committed and 
which are cognizable under any law of the United States regulating the admission, 
exclusion, expulsion, or removal of aliens. INA § 287(aX4) and 8 C.F.R. § 287(c)(2). 

• The power to serve warrants of arrest for immigration violations under 8 C.F.R. § 
287.5(eX3). 

• The power and authority to administer oaths and to take and consider evidence (INA 
§ 287(b) and 8 C.F.R. § 287.5(a)(2)) to complete required criminal alien processing, to 
include fingerprinting, photographing, and interviewing, as well as the preparation of 
affidavits and the talcing of sworn statements for ICE supervisory review; 

• Tlie power and authority to prepare charging documents (INA Section 239, 8 C.F.R. 
239,1; INA Section 238, 8 C.F.R 238.1; INA Section 241(a)(5). 8 C.F.R 241.8; INA 
Section 235(b)(1), 8 C.F.R. 235.3) including the preparation of the Notice to Appear 
(NTA) application or other charging document, as appropriate, for the signature of an 
ICE officer for aliens in categories established by ICE supervisors; 

• The power and authority to issue immigration detainers (8 C.F.R. § 287.7) and 1-213, 
Record of DeportabWlnadmissible Alien, for processing aliens in categories established 
by ICE supervisors; and 

• The power and authority to detain and transport (8 C.F.R. § 287, 5(c)(6)) arrested 
aliens to ICE-approved detention facilities. 
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VI. DETENTION ISSUES 

The LEA is expected to pursue to completion prosecution of the state or local charges that 
caused the individual to be taken, into custody. ICE will assume custody of individuals who have 
been convicted of a State or local offense only after such individuals have concluded sendee of 
any sentence of incarceration. ICE will also assume custody of aliens with prior criminal 
convictions and when immigration detention is required by statute. The ICE Detention and 
Removal Field Office Director or designee will assess on a case-by-case basis the appropriate 
removal vehicle to be employed and/or whether to assume custody of individuals that do not 
meet the above criteria based on special interests or other extenuating circumstances after 
processing by the LEA. The immigration laws provide ICE Detention and Removal Operations 
(DRO) with the discretion to manage limited DHS detention resources, and ICE Field Office 
Directors may exercise this discretion by declining to detain aliens whose detention is not 
mandated by federal statute. 

If ICE determines that it is necessary, the LEA will enter into an Inter-Govenomental Service 
Agreement (IGSA) with ICE pursuant to which, the LEA will provide, for a reimbursable fee, 
detention of incarcerated aliens in LEA facilities, upon the completion of Uieir sentences. The 
LEA facility will be expected to meet the ICE detention standards for either a less than 72-hour 
or over 72-hour facility as determined by ICE, and consistent with the anticipated detention 
period. 

The parties understand that the LEA will not continue to detain an alien after that alien is eligible 
for release from the LEA's custody in accordance with applicable law and LEA policy, except 
for a period of up to 48-hours, excluding Saturday, Sunday, and any holiday, pursuant to an ICE 
detainer issued in accordance with 8 C.F.R. § 287.7, absent an IGSA in place as described above, 

Upon completion of processing and release from MCSO detention facilities of an individual who 
participating MSCO personnel have determined to be a removable alien, the alien will be 
transported by MCSO on the same day to the ICE detention office located at 2035 N. Central 
Ave., Phoenix, Arizona 85004 or another ICE designated office or facility, after notification to 
and coordination with the ICE supervisory officer, so that no further detention costs will be 
incurred by ICE. 

VII. NOMINATION OF PERSONNEL 

The Shei'iff of Maricopa County will nominate candidates for initial training and ceilification 
under this MOA. For each candidate, ICE may request any information necessaiy for a 
background check and to evaluate a candidate’s suitability to participate in the enforcement of 
im.migration authorities under this MOA, All candidates must be United States citizens. All 
candidates must have at least two years of LEA work experiaice, All candidates must be 
approved by ICE and must be able to qualify for appropriate federal security clearances. 
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Should a candidate not be approved, a substitute candidate may be submitted if time permits such 
substitution to occur without delaying the start of training. Any future expansion in the number 
of paj ticipating LEA personnel or scheduling of additional training classes may be based on an 
oral agreement of the parties, but will be subject to all the requirements of tliis MOA. 

VllL TRAINING OF PERSONNEL 

ICE will provide participating LEA personnel with the mandatory 4 and 5 week training tailored 
to the immigration functions to be performed. Training will lake place at a mutually designated 
site in Maricopa County, utilizing ICE-designed curriculum and competency testing. 

Training will include, among other things: (i) discussion of die terms and limitations of this 
MOA; Cii) the scope of immigration officer authority; (iii) relevant immigration law; (iv) the ICE 
Use of Force Policy; (v) Civil Rights law's; (vi) the U.S. Department of Justice “Guidance 
Regarding the Use Of Race By Federal Law Enforcement A^iicies” dated June 2003; fvii) 
public outreach and complaint procedures; (viii) liability issues; (ix) cross-cultural issues; and (x) 
the obligations under federal law and the Vienna Convention on Consular Relations to make 
proper notification upon the arrest or detention of a foreign national. 

Approximately one year after the participating LEA personnel are trained and certified, ICE may 
provide additional updated training on relevant administrative, legal, and operational issues 
related to the perfonnance of immigration officer functions, unless either party terminates this 
MOA pursuant to Section XX below. Local training on relevant issues will be provided on an 
ongoing basis by ICE supervisors or a designated teaati leader. 

IX. CERTIFICATION AND AUTHORIZATION 

The ICE Training Division will certify in writing to the ICE Special Agent in Charge and the 
ICE Field Office Director in Phoenix the names of those LEA personnel who successfully 
complete training and pass all required testing. Upon receipt of Training Division ceitification, 
the ICE Special Agent in Charge and the ICE Field Office Director in Phoenix will provide the 
participating LEA personnel with a signed authorization to perform specified fiinctions of an 
immigration officer for an initial period of one year fi-om the d^e of the authorization. ICE will 
also provide a copy of the authorization to the LEA. The ICE supervisory officer, or designated 
team leader, will evaluate the activities of all personnel certified under this MOA. 

Authorization of participating LEA personnel to act pursuant to this MOA may be revoked at 
any time by ICE or the LEA. Such revocation will require irmnediate notification to the other 
party to this MOA. The Maricopa County Sheriff and the ICE Special Agent in Charge and ICE 
Field Office Director in Phoenix will be responsible for notification of the appropriate personnel 
in their respective agencies. The termination of this MOA, pursuant to Section XX below, shall 
constitute revocation of all immigration enforcement authorizations delegated hereunder. 
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X, COSTS AMD EXPENDITURES 

Participating LEA personnel will carryout designated functions at die LEA’s expense, including 
salaries and benefits, local transportation, and official issue material. 

ICE will provide the instructors and training materials. The LEA is responsible for the salaries 
and benefits, including overtime, for all of its personnel being trained or performing duties under 
this MOA, and for those personnel performing the regular functions of the participating LEA 
personnel while they are receiving training. LEA will cover the costs of all LEA candidates’ 
travel, housing, and per diem affiliated with the training required for participation in this 
agreement. ICE is responsible for the salaries and benefits of all of its personnel, including 
inshuciors and supervisors. 

If ICE determines that it is necessary, the LEA will enter into an Inier-Govenimentai Service 
Agreement (IGSA) with ICE pursuant to which the LEA will provide, for a reimbursable fee, 
transpoitation for all incarcerated aliens in the LEA’s facilities, upon the completion of their 
sentences, or upon completion of processing in those circumstances in which state or local 
prosecution is not available, to a facility or location designated by ICE. If ICE detennines that it 
is necessary, the LEA will provide ICE, at not cost, with an office within each participating LEA 
facility for ICE supervisory employees to work. 

ICE agrees to be responsible for tlie purchase, installation, and maintenance of technology 
(computef/IAFlS/Photo and similar hardware/'software) necessary to support tlie investigative 
functions of participating LEA personnel at each LEA facility with an active 287(g) program. 
The use of this equipment is to be limited to the performance of responsibilities authorized by 
this MOA under section 287(g) of the INA by participating LEA personnel. ICE also agrees to 
provide the necessary teclmological support and software updates for use by participating LEA 
personnel to accomplish the delegated functions. Such hardware, software, and other teclmology 
purchased or provided by ICE, shall remain the property of ICE and shall be returned to ICE 
upon termination of this agreement, or when deemed necessary by the ICE Special Agent in 
Charge and the ICE Field Office Director in Phoenix. 

XL ICE SUPERVISION 

Immigration enforcement activities conducted by the participating LEA pei-sonnel will be 
supervised and directed by ICE supervisory officers or the designated team leader in Phoenix. 
Participating LEA personnel are not authorized to perfomr immigration officer functions, except 
when working under the supervision of an ICE officer. .Participating LEA personnel shall give 
timely notice to the ICE supervisory officer within 24 hours or any detainer issued under the 
authorities set forth in this MOA. 
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In the con-ection setting, participating MCSO personnel shall give notice to the ICE supervisoi-y 
officer as soon as practicable after, and in all cases within 24 hours of, any detainer issued under 
the authorities set forth in this MOA. In the field setting, participating MCSO deputies will 
contact an ICE duty officer at the time of exercising the authority in this MOA for guidance. 
Tlie actions of pailicipating MCSO persoruiel will be reviewed by the TCE supervisory officers 
on an ongoing basis to ensure compliance with the requirements of the immigration laws and 
procedures and to assess the need for additional training or guidance for that specific individual. 

For purposes of this MOA, ICE officers will provide supervision of participating LEA personnel 
only as to immigration enforcement functions. The LEA retains supervision of all other aspects 
of the employmient of and performance of duties by participating LEA personnel. 

In tlie absence of a written agreement to the contrary, the policies and procedures to be utilized 
by the participating LEA personnel in exercising these authorities shall be DHS and ICE policies 
and procedures, including tlae ICE Use of Force Policy. However, when engaged in immigration 
enforcement activities, no participating LEA personnel will be expected or required to violate or 
otherwise fail to maintain the LEA’s rules, standards, or policies, or be required to fail to abide 
by restrictions or limitations as may otherwise be imposed by law. 

If a conflict arises between an order or direction of an ICE supervisory officer and LEA rules, 
standards, or policies, the conflict shall be promptly reported to the ICE Special Agent in Charge 
and ICE Field Office Director in Phoenix, or designees, and the Sheriff of Maricopa County, or 
designee, when circumstances safely allow the concern to be raised. The Special Agent in 
Charge, the ICE Field Office Director in Phoenix, and the Sheriff of Maricopa County shall 
aitcnipt to resolve the conflict, 

Whenever possible, MCSO will deconflict all addresses, telephone numbers, and known or 
suspected identities of violators of the INA with ICE’s Office of Investigations (01) or ICE’s 
Office of Detention and Removal (DRO) prior to taking any enforcement action. This 
deconflicUon will, at a minimum, include wants/wairants, criminal history, and a person, 
address, and vehicle check through TECS IL 

MCSO participating personnel authorized pursuant to this MOA may be assigned and/or co- 
located with ICE as task force officers to assist ICE agents with criminal investigations. 

XIL REPORTING REQUIREMENTS 

The LEA wfill be responsible for tracking and maintaining accurate data and statistical 
infonnation for their 287(g) program, including any specific tracking data requested by ICE. 
Upon ICE’s request, such data and infonnation shall be provided to ICE for comparison and 
verification with ICE’s own data and statistical information, as well as for ICE’s statistical 
reporling requirements and to assess the progress and success of tlie LEA’s 287(g) program. 
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XIII. LIABILITY AND RESPONSIBILITY 

If any paiticipating LEA personnel are the subjects of a complaint of any sort tliat may result in 
that individual receiving employer discipline or becoming tlie subject of a criminal investigation 
or civil lawsuit, the LEA shall, to the extent allowed by state law, immediately notify ICE of the 
existence and nature of the complaint. The resolution of the complaint shall also be promptly 
reported to ICE. Complaints regarding the exercise of immigration enforcement authority by 
participating LEA personnel shall be handled as described below. 

Except as otherwise noted in tins MOA or allowed by federal la%v, the LEA will be responsible 
and beai' the costs of participating LEA personnel with regard to their property or personnel 
expenses incurred by reason of death, injury, or incidents giving rise to liability. 

Participating LEA personnel will only be treated as federal employees for purposes of the 
Federal Tort Claims Act, 28 U-S.C. §§ 2671-2680, and worker’s compensation claims, 5 U.S.C. 
§ 8101 et seq-, when perfoiininga function as authorized by this MOA, 8 U.S.C. § 1357(g)(7). It 
is the understanding of the parties to this MOA that participating LEA personnel will enjoy the 
same defenses and immunities available to ICE officers from personal liability arising from tort 
lawsuits based on actions conducted in compliance with this MOA. 8 U.S C. § 1357(g)(8). 

Participating LEA personnel named as defendants in litigation arising from activities carried out 
under this MOA may request representation by the U.S. Department of Justice, Such requests 
must be made in writing directed to the Attorney General of the United States, and will be 
handled in coordination with the ICE Special Agent in Charge and/or the ICE Field Office 
Director in Phoenix. Requests for representation must be presented to the ICE Office of the 
Chief Counsel at 2035 N. Central Avenue, Phoenix, AZ 85004. Any request for repi-esentation 
and related con-espondence must be clearly marked “Subject to Attorney-Client Privilege.” The 
Office of the Chief Counsel will forward the individual’s request, together w'ith a memorandum 
outlining the factual basis underlying tlie eveni(s) at issue in the lawsuit, to the ICE Office of the 
Principal Legal Advisor, which will forward the request, the fectual memorandum, and an 
advisory statement opining whethei* such representation would be in the interest of the United 
States, to the Director of the Constitutional and Specialized Torts Staff, Civil Division, 
Department of Justice. ICE will not be liable for defending or indemnifying acts of intentional 
misconduct on tlie part of participating LEA personnel. 

The LEA agrees to cooperate with any federal investigation related to this MOA to the full extent 
of its available powers. It is understood that information provided by any LEA personnel under 
ihieal of disciplinary action in an administrative investigation cannot be used against that 
individual in subsequent criminal proceedings, consistent with Garritv v. New Jersey, 385 U.S. 
493 (1967). 

As the activities of participating LEA personnel imder this MOA are undertaken under federal 
authority, the participating LEA pCTSonnel will comply wdth federal standards and guidelines 
relating to tlie Supreme Court’s decision in Gielio v. United States, 405 U.S. 150 (1972), and its 
progeny, which relates to the disclosure of potential unpeachmeut infoi-mation about possible 
witnesses or affiants in a criminal case or investigation.. 
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XrV- COMPLAINT PROCEDURES 

The complaint reporting and resolution procedure for allegations of misconduct by participating 
LEA personnel, with regard to activities undertaken under the authority of this MOA, is included 
at Appendix B. 

XV. CIVIL RIGHTS STANDARDS 

Participating LEA personnel who perform certain federal immigration enforcement functions are 
bound by ail federal civil rights statutes and regulations, including the U.S. Department of 
Justice “Guidance Regarding The Use Of Race By Federal Law Enforcement Agencies” dated 
June 2003, 

Participating LEA personnel will provide an opportunity for subjects with limited English 
language proficiency to request an interpreter Qualified foreign language inteipreters will be 
provided by the LEA as needed. 

XVL STEERING COMMITTEE 

The ICE Special Agent in Charge, the ICE Field Office Director, and the Sheriff of Maricopa 
County shall establish a steering committee that will meet periodically to review and assess the 
immigration enforcement activities conducted by the participating LEA personnel and to ensure 
compliance with the terms of this MOA. The steering committee will meet periodically in 
Maricopa County at locations to be agreed upon by the parties, or via teleconference. Steering 
committee participants will be supplied with specific information on case reviews, individual 
participants’ evaluations, complaints filed, media coverage, and, to the extent practicable, 
statistical information on increased immigration enforcement activity in Maricopa County. An 
initial review meeting wi II be held no later tlian nine months after certification of the initial class 
of participating LEA pei-sormel under Section IX, above. 

XVII. COMMUNITY OUTREACH 

The LEA may, at its discretion, engage in conunurrity outreach with individuals and 
organizations expressing an interest in this MOA. ICE may pailicipate in such outreach upon the 
LEA’S request. 

XVIIl. RELATIONS WITH niE NEWS MEDIA 

LEA may, at its discretion, communicate the substance of this agreement to organizations and 
groups expressing an interest in the law enforcement activities to be engaged in under tliis MOA. 
This MOA also describes the complaint procedures available to m.erabei's of the public regarding 
actions taken by participating LEA personnel pursuant to this agreement. 
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The LEA hereby agrees to coordinate with ICE before releasing information to the media 
regarding actions taken under this MO A. The points of contact for ICE and MCSO for this 
purpose are identified in Appendix C. 

XIX. MODIFICATION OF THIS MOA 

Modifications to this MOA must be proposed in WTiting and approved by the signatories. 

XX. DURATION AND TERMINATION OF THIS MOA 


This MOA will be in effect from the date of signing until it is teiminated by either party. Either 
party, upon written notice to the otlier party, may terminate the MOA at any time. A termination 
notice shall be delivered personally or by certified or registered, mail and termination shall take 
effect immediately upon receipt of such notice. 

Either party, upon written or oral notice to the other party, may temporarily suspend activities 
under tliis MOA when resource constraints or competing priorities necessitate. Notice of 
teimination or suspension by ICE shall be given to the Sheriff of Maricopa County. Notice of 
termination or suspension by MCSO sliall be given to the ICE Special Agent in Charge and the 
ICE Field Office Director in Phoenix. 

Except for the provisions contained in Section XUI, this MOA does not, is not intended to, shall 
not be construed to, and may not be relied upon to create, any rights, substantive or procedural, 
enforceable at law by any person in any matter, civil or criminal. 

By signing this MOA, each party represents it is fully authorized to enter into this MOA, and 
accepts the terms, responsibilities, obligations, and limitations of this MOA, and agrees to be 
bound thereto to the fullest extent allowed by law'. 

Date: j O'] Date; 

(See attached page lOA) 


Maricopa County 
Board of Supervisors 

Immigration and Customs Enforcement 
Office of Homeland Security 






■loe Arpaio 
Sheriff 

Maricopa County 
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Maricopa County Board of Supervisors 



"7 





Date 


7 


IN ACCORDANCE WITH A.R.S. §11-952 THIS CONTRACT HAS BEEN 
REVIEWED BY THE UNDERSIGNED WHO HAS DETERMINED THAT THIS 
CONTRACT IS IN APPROPRIATE FORM AND WITHIN THE POWERS AND 
AUTHORITY GRANTED TO EACH RESPECTIVE PUBLIC BODY. 

-7"- yA-,. IziS-CT] 

Andrew Thoni^ Date 

Maricopi County Attorney 


This signature page is added and made part of 
the Memorandum of Agreement (MO A) between 
United States Immigration and Customs Enforcement (ICE) 
and Maricopa County 


(lOA) 
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APPENDIX A 
POINTS OF CONTACT 

The ICE and MCSO points of contact for purposes of implementation of this MOA are 


ForMCSO: 


For ICE DRO; 


For ICE 01: 


David A. Hendershott 

Chief Deputy, Maricopa County Sheriffs Office 
100 W. Washington Street, Suite 1900 
Phoenix, AZ 85003 
(602) 876-1824 

Jon Gurule 

Assistant Field Office Director 
Detention and Removal Operations 
2035 N. Central Avenue 
Phoenix, AZ 85004 (602)379-6696 

Troy Henley 

Deputy Special Agent in Charge 
400 N, S* Street, 1 1"’ Floor 
Phoenix, A2 S5004 
(602)514-7392 
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APPENDIX B 

COMPLAINT PROCEDURE 


This MOA is an agreement between DHS/ICE and the Maricopa County Sheriffs Office, 
hereinafter refeired to as the “Law Enforcement Agency'’ (LEA), in which selected LEA 
personnel are authorized to perform immigration enforcement duties in specific situations under 
Federal authority. As such, the training, supervision, and performance of paiticipating LEA 
persormel pursuant to the MOA, as well as the protections for individuals' civil and 
constitutional rights, are to be monitored. Part of that monitoring will be accomplished thraugli 
these complaint reporting and resolution procedures, which the patties to the MOA have agreed 
to follow. 

The MOA sets forth the process for designation, training, and certification of certain LEA 
personnel to perfonn certain immigration enforcement functions specified herein. Complaints 
filed against those personnel in the course of their non-immigration duties w'ill remain the 
domain of the LEA and be handled in accordance with the LEA Manual of Policy and 
Procedures. The LEA will also handle complaints filed against personnel who may exercise 
immigration authority, but who are not designated and certified under this MOA. The number 
and type of the latter complaints will be monitored by the Steering Committee established under 
Section XVI of tlie MOA. 

In order to simplify the process for the public, complaints against participating LEA personnel 
relating to their immigration enforcement can be reported in a number of ways. The ICE 
Fieadquailers Office of Professional Responsibility (OPR) and the LEA’s Iiiiemal Affairs 
Division will coordinate complaint receipt and investigation. 

The ICE OPR will forward complaints to the Department of Homeland Security’s Office of 
Inspector General (DHS OIG) as appropriate for review, and ensure notification as necessary to 
the U.S. Depaitntent of Justice Civil Rights Division (DOJ CRD). The ICE OPR will coordinate 
complaints related to participating personnel with the LEA Interna) Affairs Division as detailed 
below. Should circumstances wairant investigation of a complaint by the DHS OIG or the DOJ 
CRD, this will not preclude tbe DHS OIG, DOJ CRD, or ICE OPR from conducting the 
investigation in coordination with the LEA’s Internal Affairs Division, when appropriate. 

The ICE OPR will adhere to established procedui-es relating to reporting and resolving 
allegations of employee misconduct, and the LEA’s Internal Affairs Division will follow 
applicable LEA policies and procedures, personnel rules, Arizona statutes, and collective 
bargaining agreement requirements. 

1 . Complaint Reporting Procedures 

Complaint reporting procedures shall be disseminated as appropriate by tbe LEA within facilities 
under its jurisdiction (in English and other languages as appropriate) in order to ensure that 
individuals are aware of the availability of such procedures. 
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Complaints will be accepted from any source {e.g.; ICE, LEA, participating LEA personnel, 
inmates, and the public). 

Complaints can be reported to federal authorities as follows: 

A. Telephonically to (he ICE OPR at the Joint Intake Center (JIC) in Washington, 
D.C. at the toll-free number 1-877-246-8253; or 

B. Telephonically to the Resident Agent in Charge of the ICE OPR office in Tucson, 
AZ at (520) 407-2200; or 

C. Via mail as follows: 

U.S. Department of Homeland Security 
U.S. Immigration and Customs Enforcement 
Offce of Professional Responsibility 
425 I Street, NW 
Room 3260 

Washington, D.C. 20536 

Complaiiiis can also be referred to and accepted by any of the following LEA entities; 

A. The LEA Internal Affairs Division; or 

B. The supervisor of any participating LEA personnel; or 

C. The LEA Internal Affairs Division as follows: 

Commander 
Internal Affairs Division 
Maricopa County Sheriffs Office 
100 W. Washington Street, Suite 1900 
Phoenix, AZ 85003 


2. Review of Complaints 

All complaints (written or oral) reported to the LEA directly, which involve activities connected 
to immigration enforcement activities authorized under this MOA, will be reported to the ICE 
OPR. The ICE OPR will verify participating personnel status under the MOA with llie 
assistance of the ICE Special Agent in Charge and the ICE Field Office Director in Phoenix. 
Complaints received by any ICE entity will be reported directly to the ICE OPR as per existing 
ICE policies and procedures. 

In all instances, the ICE OPR, as appropriate, will make an initial detennination regarding DHS 
investigative jurisdiction and refer the complaint to the appropriate office for action as soon as 
possible, given the nature of the complaint. 
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Complaints repoited directly to tl'ie ICE OPR will be shared with the LEA’s Internal Affairs 
Division when the complaint involves LEA personnel. Both offices will then coordinate 
appropriate investigative jurisdiction, which may include initiation of a joint investigation to 
resolve the issue(s). 

3, Complaint Resolution Procedures 

Upon receipt of any complaint, the ICE OPR will undertake a complete review of each complaint 
in accordance with existing ICE allegation criteria and reporting requirements. As stated above, 
the ICE OPR will adhere to existing ICE reporting requirements as they relate to tlte DHS OIG 
and/or the DOJ CRD. Complaints will be resolved using the existing procedures, supplemented 
as follows: 

A. Refeiral of Complaints to LEA Internal Affairs Division. 

The ICE OPR will refer complaints, as appropriate, involving LEA personnel to the LEA’s 
Inlemal Affairs Division for resolution. The Internal Affairs Division Commander will 
infoiiii ICE OPR of the disposition and resolution of any complaints referred by ICE OPR. 

B. Interim Action Pending Complaint Resolution 

Whenever any participating LEA personnel are under investigation and subject to 
interrogation by the LEA for any reason that could lead to disciplinary action, demotion, or 
dismissal, the policy requirements of the Maricopa County Sheriffs Office shall be 
honored. If appropriate, an individual may be removed from participation in the activities 
covered under the MOA pending resolution of an inquiry. 

C. Time Parameters for Resolution of Complaints 

It is expected that any complaint received will be resolved within 90 days. However, this 
will depend upon the nature and complexity of the substance of the complaint itself 

D. Notification of Resolution of a Complaint 

ICE OPR will coordinate with the LEA’s Internal Affeirs Division to ensure notification as 
appropriate to the subject(s) of a complaint regarding the resolution of the complaint. 
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APPENDIX C 

PUBLIC INFORMATION POINTS OF CONTACT 

Pursuant to Section XVIII of this MOA, the sigitatories agree to coordinate any 
release of infoitnation to the media regarding actions taken under this MOA. The 
points of contact for coordinating such activities are: 


For MCSO: 

Lt. Paul Chagoya 
Public Information Office 
Mancopa County SherifFs Office 
100 W. Washington Street, Suite ISKK) 
Phoenix, AZ 85003 
(602) 525-6239 


For ICE: 

Virginia Kice 

Western Regional Communications Direcior/Spokesperson 

U.S. Department of Homeland Security 

U.S. Immigration and Customs Enforcement 

Western Region Public Affairs 

24000 Avila Road 

Laguna Niguel, CA 92677 

(949) 360-3096 
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agenda form 


>NCE NO. agency: ^ 

F DESCniPTION OF PPOPOSAL ANO BEOUESTEO BOABO ACYIOK 


, CONTROL NUMBea'. - 


■ If.91 0,E BO«d pf SupEr,iE<«:. appn«i 
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1 $35.76 efTeclIve July 1. U91- 
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.^g.-7^ /.fA. /U< 


a. oewnTMENTji ^ri£f 

a ^ i'.i rt-w ^fJzA- 
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IPR. -23'01(H0NI 10:11 


TEL: 703 6ti9520 


P,020 


OEP»flTHENT: SJSEEiJi — ^ — 

, COI4TROL NUMBER: 


4CUMaflANCB NO. 



fND BEOUBSTEO BOARD ACTlOH: 


777r. 6F DESCmmOH OF PROPOSAL P 



“S'ISllSc'wPr.cP-.p-.-'C*” 


p.«,«ii aS80 IK MteTINg_°I — . , e P..»i<Br< 

S. uotioh: 11 a ° ” „„|^l«l*lheUlllledSl>l«M>^l»l!Senite■ 

„p„« ih. «=<lir.«.io. or ,h. lR.«sov.ni«.oul Apoomoo* 

until June 30, 1.594 

SberUr's OEElco 


1 7. PERSONNEL 



PPR-23-: 
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FAX COVER SHEET 


FROM: MARICOPA COUHTY SHERIFF'S OFFICE 
PHOENIX. ARIZONA 85003 
FAX NU^ffiER (602} 256-1008 



THIS IS A FAX COfWNrCATION IN REFERENCE TO: 



please acknowledge the receipt of the s pages transmitted. 
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MAntCQM COUKTY BOaA&OP 

AGENDA FORM 




LOW ORC. NO. ^*1-0 OtRAftTMENT: , 


1 . iNiBf OBsenimoN or rroroial anq mouitTu maro action; 

In S«pcutb*r 1989 chA BOArd of SuparrlsoTS Approved chA }AlI per dlAB race of 
$ 38.09 per day for Inaate detention during n 69 / 90 . The US Departaent of 
Juatlea, United ScACeA Karshals Servica Ia sow Teqneeci&i A aodlfiestion to 
an existing latergeverffiBental Agreeeent, reducing cB* prevtouAly Agreed per 
dlea rate of $ 40.70 to $ 38 . 09 . 


2* CenplerKe «eti 

Mireae* Caunw PrseurefMfU Com . 


. eoHTiHUAA eeoM wtmNA < 
XACWAAIO IM lAWTlWA CF 


g TMiA aAyAAraiwTwft ^givfi -■ AucATiOH 

j euNA or mt aaana t» Aamt ruAuttAiTiOH 


• MariON: it H ineaed iaa tfw Mamopt Caumy aMfO of Buervoem . . . approve A bAdlfieAtlon of Cha 
AjtiAltng latargovarnaeocAi AgrAAfflAne botvecn MAtieepd County A&d the US UepArtasoc 
9t JueclcAi united Stacea HArahalA Satvaca to reduce the prlscaer per dlea rate 
frocB $40.70 CO $36.09. effective July 1, 1990. 


I nNAHOUl.: iJccpanoKurs Taavanv/* fSBuupnag Ocenwipevy O Auopfi Amane*>Ml DT'ever Dorani or otr>ei 

^ TrJ - 7 ;’ 


a* peRAaraufiT; ^ Sheriff's Office 


I B« HATBftlAUHAKAQIMlNT; 


19 . HceMMipmAneN pp couNmuMAOiiir 


I t A. aPAAB «A AUAABVUeAAi Aewen taMm - 

. ;' 'QAopm*e DomanMO OaiBmrauad □ OeleMrf 
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date of fbttBal tetmlJiatlm and at least t*<o weeks in advenoe of o ouBFenoion 
of restriction of use isiless an aoergency situation rajulres the iimediate r^ocetion o£ 
prisoners. ^ 

KfgpiilF, V *• EOaKSMIC PRICE ADJOSIWEyr 

1. ftvment rates shall be est^lirtwd on the tftsls of actual oosts associated with the 
cperatlon of the faclUty during a recent annual accourttlng period or ufon an approved 
anrjual operatiiig buSget. 

2. ' ^tia rate ray be renegotiated not mote than coce per year< after the Agreeraant has 
been effective Cor twelve ronths. 

3. The county ray iniUate a request Cor a rate increase or decrease ty rwtifyincr the 
uls. Marshal in writing at least 60 days prior to the desired effective date of 
adjustment.. Qth rate adjustrant submitted imst ix«lude a cotpieted Basie Data Shett 
and oartiflcation Sbm available frcm U.S. Marshal. The Ocunty agrees W p^de 

«=t Infomation to auranrt a rate Increase and to permit an audit of 
aooounting paesordo upon request of the ►brshale Sarviee. 

4 Criteria used to evaluate the Increafie or decrease in the I»r'<^alpita rate shall be 
iifaaa apedfied in the federal cost etardards for oontracts and crrants with SUte and 
y jve ii 'fn e nte issued by tlie office of Management and ButSget. 

s The effective date of the rat.* modification will be necwtiated and specified on the 
Gh wpdiflcation fcrw a pp roved and signed by a>JiiPBh^* Sorvica OontMCting 
The effective tote will toe aatetoliahed on the first day, ot a WMith aecoyitly P^l. 
Qoaes. Payment® at tl» modified rote will bn «P=*' return of the signed ntsdifi- 
laf the authorit«a local offiaLal to «v« W*e. Marsh«l^ 

6. Unless other justifiable reoxniB con be Axaronted ty the rate 

incraasee ^aU not exceed the rational inflatlnr. rate as set^lashed by the U.S. 
Cbpartmsnt of Ccitvimroe. 

iiyrTrTJt VI - MNftKCIAL PPOVISIOKS 

1. The hilLing addresses of agencies usii^ this facility or* os fcilwo. 


United States Marshal 
230 North First Avenue 
Phoenix, Arisana 85025 

Kxxvej (602) 261-3621 


-- Imnigratlor & ?feturallzatlw Service 
Asat. Regicmal Cotnissioner, PMP 
Tenninal Island 
San Pedro, California 


Bureau of Prieons 
Ou iiaunlty Prograns Hocia^tr 
1419 PsOerai Building 
230 NOfth first Avenue 
Rioenlx« Ariaona ^25 

B»TWS (602) 621-4947 


Plnne* (213) 548-2361 


fwmUSM?-: 
(Elt. S/lS;tS! 
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hURRHANTS 


PAGE . 006 


UMITCD STATI^AnSHAUd SSAVtCC 

AGREEMENT SCHEDULE 

tsuppoftr Of ui PfisoNftisi 


KREEMEHT HD, 

J<AS&-it-34S 


. Lii"'— 

“Th. gowrimait ohall tl« CBMy M th. £i«^ rate IdanUfl ai on P«^ 

one ot tte agreement, m rote covers one pere^per prieoner we 
not 150 MllOd for two aaye Vihen a prisoner Is adnAttsd one evarxlng ana remew^ 
allowing nonilng. 1116 county nay till fcr tJi» day of arrival Wt not for the day of 
departure. 

3. Bie county oliall mil each £«eral agenqf Bar prisoner serw^ fsovi^ OB aeontWy 
hesls Msitniy billing shall list e»!h federal prisoner, the speclrie dates ajrtfrne- 
ImOTt for eaohi^anl the total days to he relntjoraed, the agrsed upon rate per day, end 
;the, total arstunt billed (total days multiplied ty the rate per dgy). 

laiglCLB VII - GOVEFayMan* rUFNISLI^ PRCgERTir 


i;oaf^eS^S^J^e speolllc purpose of 
laocountSlo eroeaa property, such as 

Marshals Service ani shall te tetumoa bo the custody of the Marehals Setvioe upon 
[tarmlniitiun of the egreerent. 

a. the Oounty agrees to Inventoiy, maintain, t^ir, 

lall Sodorally ptovddad amountable ptejertY and to nntediately f^ft ^a dCM^ 
Sf^^tSbla pteperty to the U.s'. Marshal. Snni^l Wntory report, 
IwiH be pnwidei ty the coveity to the U.S. tarahal. 

,. The dollar value of proi»rty peovia«l cart, year Mill nrt exceed the annual dollar 
oyisait seda ly the Marahale Cetvioa Sor prlscner svEport. 

[awirrjv VIII - tceinesTicMsAiisawgs 




1. Bttner party smy iniUate a regent for moaiflc rt^ to this 
ill SifiviiloGs nJgotirtsd will b. written and aPP«"'f^ 

Siting oMlcer^^ sutadtbed to the Ooan^ on Bare USM aai* tbr epprovn. . 

2. mapetes. questions or to 

DiSSS.'jrSr.hal..^ ».»d^rtars. 


Iwtrig?; IX * IB5PECTICT3 flNP TOCHNIC AL ASSISTMJCE 


1. The County agrees to aliew peri^lc adniniB- 

S«rvioe inOTBCtora. Tir^ rJ^ oparatioftSf conditiofts of confinement 

trator in ot^fer to prerote intaroverfinta to facility qpeniUoBS, 

^ levels of services. 

2. The Marshals Berviee will to °T “?f^JJ2”oriiaSSf® 

nenagermnt assistance fro. other f^ral, .«^Xi?ito.tof 
organisations upon the reriueet of the faciUty adranidtrator. 


I 
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OFFER (p^os 3 tfifu 4 must also be fully completed by offeror) 


7. The offeror havmg satijfied himself as lo the conditions of conllnersient {except as noted in the cover page thereof harcbv proposes and 
agrees to perform the reQuirod services as stated herein subject to the Governmonu acceptance of the following cost consieJerations or 
nthff rates or considerations mutually agreed to Throu()h subsequent negotiations: 


MAMS AND 
A00RE55 
(Stritt, sir/, 
cevniy. jisre 
indZiP code) 


Maricopa County Board of 
Supervisors 
,102 W. Madison 
Ptoenix, Arizona 85003 


REA COOE AND TELEPHONE NO. |S* 


_pcf prisoner per day. 


9. NAME ANO-TITLE OF PERSON AUTHORIZED 
TO SIGN OFFER [Type or print] 


PRJin KOORY, CiiiMW'iAN, liQ'MUD OF SUPERVIS 

SIGNATURE a DATE 


SIGNATURE a'DATE 


JUN 2 3 1? 


10, □ NEGOTIATED RATE 


B RATE ACCEPTED AS PROPOSED 


AWARD P'0 be completed by Gavemmetx) 


$1,259,118 
69,951 PCS 


13. ACCOUNTING AND APPROPRIATION DATA 

• 1511020 $429,642 23,869 PDs 

(Estimated 24,000 PDs annually) 

14 cpFECTlVE DATE jlS. EXPIRATION DATE 

OF CONTRACT 


April 31, 1983 


1 12 . Your offer on this raiidcatior including the additions or chsnnes 
made by you whidwdditions or charges are set foah in full 
herein. Is hereby Zested as to the items listerf^d on any 
oantinuation sheetr / y 

THEUNITeDST^;f^OF // / 

BY OIBECTipfrOE THE D^f^EO^ OF 
jSTATE5My(RSJ;«SLSSE^J^' f >f 


z' "^rGNATURE OF COtfTfiAtTf NC 
NAME OF CONTRACTING OmCER R 
P'ype or Print) 

BUPDBITE S. BURTCN 




PRIOR EDITIONS ARE OBSOLETE AND ARE NOT TO BE USED 
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OFFEROR’S REPRESENTATiOI’-^SSWO CERTIFICATIONS 




1. CONTINGENT FEE REPRESENTATION (Check appropriate boxes): The offeror represent! (a) that ha Q has, 

W has not, employed or retained any company or person (other than a fuH-dme bona ftde employee working solely 

for the bidder) CO solicit or secure this contract, and (b) that he D has, O has not, paid or agreed to pay any coinpatty 
or person (other than a /ull-dme bona fide employee working solely foe the bidder) any fee, comniission, percentage or 
brokerage fee, contingent upon or resulting from the award of this contract; and agrees to furnish information relating to 
(a) and (b) above as requested by the Contracting OiTicer. (NOTE: Foe interpretation of the representation, including the 
term “bona fide employee,'' see Code of Federal Regulations, Tide 41, Chapter 1, Sub part l-l-S.) 

2. EQUAL OPPORTUNITY 

(a) he a has. □ has not , participated in a previous contract or subcontract subject either to the Equal Opportunity 
clause herein or the danse originally contained in sccdoo 301 of Executive Order No. 1092S. or the clause contained 
in Section 201 of Executive Order No. 11114; that he Q has, Q has not, filed all required compliance reports: and 
that representations indicating submission of required compliance reports, signed by proposed subcontractots, will be 
obtained prior to subcontract awards. (The above representation need not be submitted in connection with contracts 
or subcontracts which arc c.-eempt from the equal opportunity clause.) 

(b) Tlic bidder (or offeror] represents chat (1) he Q has developed and has or file, Q has not developed and does not 
have on file, at each establishment affirmative action programs as tequiced by the rules and regulations of the Secretaty 
ofLabor (41 CFR60.1 and60.2)or(2)h« 0 has not previously had contracts subject to die wricteri affirmative 
action programs roqubetnenc of tl« rules and regulations of the Sccreuty of Labor, (The ithove repfcientatioii tliall be 
eotttpleted by cacli Jiid</cr for offeror) whote bid (offer) it SiO,QOO or more and who haj SO or more employees.) 

1 CERTIFICATION OF INDEPENDENT PRICE DETERMINATION: 

(a) By submission of this proposal, each offeror certifies, and in the case of a joint proposal each party thereto certifies 
as to ]Cs own organiaation, that in connecrion with this procutement: 

(1) The prieci on this propos.-d have been arrived at independently, without consultation, communication, or Bgreenient, 
for the purpose of restricting eompcticion, as to any matter rclacing to such prices with any other offeror or with 
any compecicot. 

(2) Unless otherwise required by law, the prices which have been quoted In this proposal have not been knowingly 
disclosed by the offeror and will not knowin^y be disclosed by the offeror prior to award directly or indirectly 
to any ether offeror or to any competitor: and 

(3) No attempt has been made or will be made by tbe offeror to induce any other person or firm to submit or not to 
submit a proposal for the purpose of rcstriecing compediion. 

(b) Each person signing this proposal certifies that: 

(1) He is the person in the ofTcroi's organization responsible within that organization for the decision as to the prices 
being cfTcred herein and chat he has not participated, and will not participate, in any action contrary to (a) through 
above: or 

{2)(i) He is not the person in the offeror's organization responsible within that organization for the decision as to the 
prices being affered herein but (hat he has been authorized in writing to act as agent for the persons responsible 
for such decision in certifying that such persons have not participated, and will not participate, in any action 
contrary to (a)(1) through (a)(3), and as thrir agent does hereby so certify, .and 

(ii) He has not participated, in any action contrary to (a)(3). 


1 _ 


2 

1 
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0 0 

(c) TliU U no. ippliabit .o ■ forcipo olTcot .oboilttios o proposjl for ■ ooi.ir.ct wkUh ,c,oi.ci po.formoncp 

Of dcllvcfy outJtdc the Uiutcd States, its poaK«tons» and Pwciio RLco. 

(d) A pfoposol wiU not be eonsidered far award where (a)(1). C3J. or (b) has been deleted or modified. Where (a)(2) has 
been deleted or modified, the proposal will not be considered for award unless the offeror furnished with the propos.d 
a signed statemet which sets forth in detail the circumstances of Ac disclosure and the head of the agency, or his des- 
ignee, determines that such disclosure was not made for the purpose of restricting competilion. 

4. NOTICE OF REQUIREMENT FOR CERTIFICATION OF NONSECRECATED FACILITIES: 

Bidders and offerors are cautioned .is follows: By signing thU bid or offer, the bidder or offeror will be deemed to have 
signed and agreed to the provisions of the ‘'Certification of Nonsegregated Facilities” in this solicitation. The certiticacion 
provides that the bidder or offeror does not maintain or provide for his employees facilities which .ire segregated on a basis 
oftacc, creed, color, or rational origin, whether sudi facilities arc segregared by directive or on a de facto basis. The Cercifl. 
cation also provides that he will not maintain such segregated facilities. Failure of a bidder or offeror to agree to tlic Certifi- 
cation of Nonscgfcgated Facilities will render hU bid or offer nonrcsponsivc to Ac teems of solicitation involving awards of 
contracts exceeding 510,000 which arc not exempt from the provisious of the Eijml Oppominity clause. 

5. CERTIFICATION OF NONSECRECATED FACILITIES: 

(Applicable to contracts, subcontracts, and agreements with applicants who are themselves performing Federally assisted 
construction contracts, exceeding $10,000 which are not e.tempt from Ac provisions of the Equal Opportunity clause.) 

By the submission of this bid, the bidder, offeror, applicant, or subcontr.aetor cettiCics that he dees not maintain or provide 
. for his employees any segregated facilities at any. of his establishments, and that he does not permit his employees to perform 
their services at any iocation, under hit control, where segregated faeilicics ate imintaincd. He ecttincs further that he will 
not maintain or provide for his employees any segregated facUUscs « any of his establishments, and that he will not permit 
Kis employees to perfocin their services at any location, under his control where segregated facilities are maintained. The 
bidder, offeror, applicant, or subcontractor agrees that a breach of Ais certification is a violation of the Equal Opportunity 
clause in this contract. As used in thisitcrtiaeation. the term “segregated facilities" means any waiting toem, work areas, 
rest rooms and wash rooms, resianrants and other eating areas; time clocks, locker rooms, .uid iitlicf Stor.igu or dru.isiiig areas, 
parking lots, drinking fountains, recreation or cuccicamRicnt areas, transportacion, anti housing facilities provided for em- 
ploy ecs, which arc segregated by explicit national origin, because of habit, loe.al custom, or otherwiw. He further agrees that 
(except where he has ob rained identical ccrtiRcations from proposco subcontractors for specific time periods) he will obtain 
identical certification from proposed subcontractors.prior to the award of subcontracts exceeding $10,000 which are rso: 
exempt from the provisions of the Equ.nl Opportunity clause; that he will cctauisuch cettificition in his files; and that he will 
forward the following notice to such proposed subcontractors (except where the proposed subcontractors have submitted 
sdencical certSfications foe specific time periods): 

Notice to Prospective Subcontractors of Requirement for Certifications of Nonsegrsgated Facilities 

ACcitifieation of Nonsegregared Facilities as required by May 9, 1967, order (32 F.R. 7439, May 19, 1967) on Elimiration 
of Segregated Facilities by the Secretary of Labor, muse be submitted prior to Ac award of a subcontewt e.tcceding $10,000 
which is not exempt from the provisions of the Equal Opportunity clause. Hie Certifications may he submitted either for 
each subcontract or for all subcontracts during a period (i.c., quarterly, semiannually, or annually). 

6. CLEAN AIR AND WATER CERTIFICATION; 

(Applicable If bid or offer exceeds SIOO.OOO, or Ac contracting officer has determined chat orders under an indefinite quan- 
tity contract in any year will exceed $100,000 or a faeiKty to be used has been Ac subject of a conviction under the Clean 
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OFFEROa'S REPRESENTATIONS JcITo CERTIFICATIONS 



Air Act (42 U.S.C. 1857c-8(c)(l} or the Federal Water PoMarion Contf<4 Act (33 U.S.C. I3t9(c) and is listed by EPA, or u 
not otherwise exempt.) 

The bidder or offeror certifies as follows: 

(a) Any faedity to be utilised in the performance of this proposed contract has □ , has not □. been listed .on thcEn- 
vironmcntal Protection Agency List of Violating FaciUncs. 

(b) He will promptly notify the contracting officer, prior to award, of the receipt of any communication from the Director, 
Office of Fcdcr.tl Aetivitios, U.S. Environmental Protection Agency, indicating that any facility winch he proposed to 
use for the performance of the contract is under consideration CO be listed on the EPA List of Violating F.-icilitics. 

(c) He will include substsntblly this certification, including this paragraph in every nonexempt subcontract. 

7. MINORITY BUSINESS ENTERPRISE; 

(Applicable if bidot offer is in c-tccM of SIO.OOO.) The offerot represents that he □ is, i^l U not ‘Wneis. at least 50 

percent of which is owned by minority group members ot,in case of publicly owned businssscs. at least 51 percent of the 
stock of which Is owned by minority group members.- For the purpose of this definUion, minority group members are 
Negroes, Spanish-speatsing American persons, Amencan-Oricntals. Ameticaii'Indiam, American-Eskimes, and Amcnean- 
Alcuts. 

8, By ,uln,i,iio. of tli. propo..!. il., oKcror hereby rerlin,. ib.t ht is nos bssre8 by sny Ooscmmsnt sjensy bom Joiog 


business with the* Government 


NAME OF OFFEROR OR SIDDER 


RFP OR CONTRACT NO, 

MARICOPA COUNTY BOARD OF SUPERVISORS 

235-C'0S-80 

By (Signature) 

TITLE 


DATE 

FRED KCORY, JR. /s/ 

CHAIRMAN 



JUNE 23, 1980 
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ADDENDUM TO 

UNITED STATES FEDERAL CONTRACT 
FOR 

CARE AND CUSTODY OF U. S. MARSHAL'S PRISONERS 


SUBJECT: DESCRIBING GENERAL AND SPECIAL MEDICAL CARE 


GENERAL MEDICAL CARE : 

This shall be taken to mean the regular medical care 
and medications dispensed in the dispensaries of the several 
institutions operated by Maricopa County General Jail System 
whicJi Includes the services of medical doctors, and registered 
nurses. 

SPECIAL MEDICAL CARE : 

This shall be taken to mean all situations i^hereby the 
medical staff determines that the kind of treatment required can 
only be taken care of at the Maricopa County General Hospital, 
or in the special Psychiatric Unit at Durango. If a federal 
pri.sonor is medically ordered to the Maricopa County General 
Hospital, the Federal Government shall be responsible for the 
hospital room, ward or clinic cost, whichever the case may be, 
any medications, X-rays, surgery, or other medical attention, 
that is required in each individual case. 

Special Medical Care also includes psychiatric care. 

If an individual is determined to be in need of psychotropic 
drug therapy, or is- considered to be hallucinating, schizophrenic, 
paranoid to an excessive degree, by a registered psychiatrist , 
then that individual will be moved to t]\e Special Psychiatric 
Unit at Durango at an additional charge of $11.00 per day, per 
cacl^ day the federal prisoner is so housed, will be incurred 
against the Government. 


GEORGE! RO}V^L'AND^^?D . , dT^ECTOI 
PU0LIC"l!EALTH SERVICES 
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ACLU 


AMERICAN CIVIL LIBERTIES UNION 


AMBfCAN crvri 

tiHMTtk* intro* 


The American Civil Liberties I'nion 

Written Statement 
For a Joint Hearing on 


The Public Safety and CK il Rights Implications of State and Local 
Enforcement of Federal Immigration Laws 



orvtcm Mti> oivvcrmu 


Submitted to the US Klouse of Representatives 

Subcommittee on Immigration, Citizenship. Rehigees, Border Security, and 
International Law 

and 


Subcommittee on the ConstilulitMi, Civil Rights, and Civil Libcnies 


April 2. 2000 


ACLU Washington Lejpsiative Office 
Caroline Fredrickson. Director 
Joanne Lin, Legislative Counsel 


ACLU Immigrants* Rights Project 
Monica M Ramirez. StatT Attorney 

ACLU Racial Justice Program 
Reginald T Shuford, Senior Staff Attorney 


Page 1 of 17 
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I. Introduction 

The American Civil Liberties Union (ACLU) commends both the House Subcommittee 
on Immigration, Citizenship, Refugees, Border Security, and International Law and the House 
Subcommittee on the Constitution, Civil Rights, and Civil Liberties for conducting a joint 
hearing on the public safety and civil rights implications of local police enforcement of 
immigration laws. 

The ACLU is a nationwide, non-partisan organization of more than 500,000 members 
dedicated to enforcing the fundamental rights of the Constitution and United States laws. The 
Immigrants' Rights Project (IRP) of the ACLU engages in a nationwide program of litigation, 
advocacy and public education to enforce and protect the constitutional and civil rights of 
immigrants. The Racial Justice Program (RJP) of the ACLU engages in a nationwide program of 
litigation, advocacy and public education to combat racial profiling and enforce the 
constitutional and civil rights of people of color. Together, and through a robust network of 
ACLU affiliates across the country, the IRP and the RJP are actively engaged in assessing the 
role of state and local law authorities in immigration enforcement; investigating the impact of 
state and local enforcement of immigration laws on immigrant communities and people of color; 
and challenging constitutional and civil rights violations that arise when state and local police 
engage in unlawful discrimination for purposes of enforcing the immigration law’s. 

The ACLU submits this statement to e.xpress its grave concern about the growing trend 
toward shifting responsibility for enforcement of civil immigration laws to state and local police, 
which has resulted in racial profiling by local police of Latino U.S. citizens and immigrants. 

II. The Shift Toward Local Police Enforcement of Immigration Law 

Since 2002 the federal government has actively shifted significant responsibility for 
enforcement of civil immigration laws to state and local police and other state and local agencies. 
A keystone of this trend has been to enter into memoranda of understanding or agreement 
(MOUs or MOAs) with states and localities under Section 287(g) of the Immigration and 
Nationality Act, 8 U.S.C. § 1357(g), which authorizes the Department of Homeland Security 
(DHS) to enter into w’ritten agreements with a state or any political subdivision of a state 
authorizing local law enforcement officers to perform immigration-related functions under 
certain circumstances and provided there is oversight, supervision and training of local officers 
by Immigration and Customs Enforcement (ICE). Section 287(g) was enacted as part of the 
Illegal Immigration Reform and Immigrant Responsibility Act in 1996, The first agreement 
under the provision was not entered into until 2002 by the State of Florida.^ Today a total of 67 
287(g) MOAs have been signed in 23 states,^ and approximately 80 applications to join the 


' 8 U.S.C. ^ 1357(g)(5) ("[TJhe specific powers and duties that may be, or are required to be. exercised or 
perfomied by tlie individual [officer], and the position of die agency of the Attorney General who is required to 
supervise and direct the individiuil, [must] be set forth in [the] wiitteii agreement between the Attorney General and 
the state or political subdivision.") 

” Riley, William. Written Statement for March 4, 2009 House Committee on Homeland Security Hearing on 
"Examining 287(g): The Role of State and Local Law Enforcement in Immigration Law," p. 4. 

GAO, Immigroiion Enforcemeni: Better Controls Needed over Pro^am Authorizing Stale and Local Enforcement 
of Federal Immigration Laws. GAO-09-109 (Jan. 2009) (hereinafter the “GAO 287(g) Report"), p. 2. 
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program are pending approval.^ ICE’s budget for the program has increased as well, from $5.4 
million in 2007 to $54.1 million in 2009.^ 

In addition to the 287(g) program, ICE has many other programs by which state and local 
authorities may investigate immigration law violations. State and local police, for example, may 
query into immigration status of individuals they arrest and book through ICE’s Law 
Enforcement Support Center. ICE has Criminal Alien Program teams that respond to local law 
enforcement agencies’ requests to determine alienage of individuals for crimes and other 
immigration violations. Secure Communities is a new program, created in 2008, that provides 
for fingerprint checks against DHS databases, rather than just FBI databases, during the booking 
process in jails. It is expected to be fully implemented in all jails and prisons throughout the 
country by 2013.’ 

The growth in local police involvement in immigration enforcement, in particular the 
287(g) program, over the past few years has been the subject of substantial controversy and 
criticism. Leading police chiefs*, national civil and immigrants’ rights organizations’, 
community advocates'” and academic researchers", among others, have raised serious concerns 
about the program’s mission; lack of internal controls, oversight, supervision, and training of 
local police, and ineffectiveness. A chief concern has been that local enforcement of 
immigration laws undermines community trust and detracts police from their core mission; when 
police are deputized as ICE agents, immigrants are less likely to report crimes that affect them or 
that they witnessed. 

The Government Accountability Office (“GAO”) recently reported that ICE lacks key 
internal controls for the implementation of the 287(g) program even though the program has 
been in operation for approximately seven years." The report conclusively found that 287(g) 
program objectives have not been documented in any program-related materials; guidance on 
how and when to use program authority is inconsistent; guidance on how ICE officials are to 


'' Cliishli, Muzafrar. Wrilleii Slalement for March 4, 2009 House Committee on Homeland Security Hearing on 
“Examining 287(g): The Role of State and Local Law Enforcement in Inmiigration Lnw” (hereinafter "Cliishti 
Written Statemenf’), p. 2. 

GAO 287(g) Report, p. 9, 

National Immigration Law Center. More Questions than Answers about the Secure C.omrnunities Program (Mar. 
23. 2009). available at littp://www.nilc.org/iniinlawpolic\’/LocalLaw/sccurc-communitics-2009-03-23.pdf 

'Id. 

^ See, eg., Manger, Thomas. Cliicf of Police, Monlgoiiici>’ County Police Dcparlmcni, Written Slatemcni for 
March 4, 2009 House Coimniiiec on Homclaiid Security Hearing on "Examining 287(g): The Role of State and 
Loeal Law Enforcement in Inmiigration Law." 

See, e g., Leadersliip Conference on Civil Rights and Rights Working Group. Written Testimony for March 4, 
2009 House Coimnittce on Homeland Security Hearing on “Rxamining 287(g): Tlic Role of Stale and Local Law 
Eiiforcemeiil in Inmiigration Law .” 

See. e g.. University of Nortli Carolina. Immigration and Human Rights Policy Clinic & ACLU of North Carolina 
Legal Foundation. The Policies and Politics of Local Immigration Enforcement Laws: 287 (g) Program in North 
(Carolina (Feb. 2009) (hereinafter “UNC/ACLU-NC Report”), a\*ailable at 

http://\vw'w. law. line. edu/docuinents/clinicalDroarams/287aDo1ic\ re\ ie\v.pdf: Shahani, Aarti: Greene, Judith. Local 
Democracy on ICE: Wliy’ State and Local Governments Ha\’e No Busiiiess in Federal Immigration Enforcement, A 
Justice Strategics Report (Feb. 2009) (hereinafter "Justice Strategics Report”), p. 9. 

“ Id. 

See GAO 287(g) Report. 
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supervise officers from participating agencies has not been developed; data that participating 
agencies are to track and report to ICE has not been defined; and performance measures to track 
and evaluate progress toward meeting program objectives have not been developed. 

Moreover, there has been significant criticism that the program, without internal controls 
or real oversight and supervision, effectively grants local police unbridled discretion to decide 
how and when to enforce federal immigration law, thereby undermining the federal 
government’s actual ability to set priorities in immigration enforcement.” 

111. The Problem of Racial Profiling in Local Immigration Enforcement 

The ACLU submits this statement to address a particularly acute aspect of local 
immigration enforcement: the discrimination against Latino citizens and immigrants that has 
resulted from local police enforcing immigration law. As demonstrated below, racial and ethnic 
discrimination by local police in the context of immigration enforcement is a real phenomenon 
that causes an array of harms to immigrant and Latino communities and, therefore, is one that 
must be systematically discouraged, monitored and eliminated. In Part VI, we provide specific 
recommendations for addressing this problem in a concrete and effective manner. 

A. Defining Racial Profiling 

Racial profiling is a term used to describe improper use of race or ethnicity in targeting 
suspects or engaging in other law enforcement actions. It can manifest itself in at least two 
principal ways: (1) selective enforcement of certain laws against members of a particular racial 
or ethnic group; or (2) pretextual stops and arrests motivated by the race or ethnicity of the 
individual who is targeted even where that individual is not suspected of committing any 
particular crime. 

Both forms of racial profiling violate the Constitution. “[T]he Constitution prohibits 
selective enforcement of the law based on considerations such as race.”*'* Thus, the decision 
“whether to prosecute may not be based on ‘an unjustifiable standard such as race, religion, or 
other arbitrary classification.’”’' The same standard applies to the actions of law enforcement 
officers. Courts have repeatedly held that any general policy of employing “impermissible racial 
classifications in determining whom to stop, detain, and search” violates the Equal Protection 
Clause of the Fourteenth Amendment of the U.S. Constitution.”' In other words, race or 
ethnicity cannot be used as a proxy for illegal behavior.” There is no question that the 
prohibition against racial discrimination contained in the Equal Protection Clause protects non- 
citizens as well.’* The same legal protections exist for citizens, lawful permanent residents and 
non-citizens who are unlawfully discriminated against by law enforcement. 


' ‘ See. e.g.. Cliisliti Written Statement, p. 6. 

" Whienv. United States, 517 U.S. 805, 813 (1996). 

United States v. Armstrong, 5 17 U.S. 456. 464 (1996) (quoting Ovler v. Boles, .368 U.S. 448, 456 (1962)). 
Chavezv, Illinois State Police, 251 F..3d6 l2, 635 (7th Cir. 2001). 

'' Bush V. Vera, 517 U.S. 952, 968 (19%) (plurality). 

Plylcrv. Doc, 457 U.S. 202. 212 (1981) (concluding that the Fourteenth Amendment applies to all individuals 
witliin a Stale); Yick Wo v. Hopkins il8 U.S. 356, 369 (1886) (concluding ilial Uic Fouriccnlli AmcndinciU applies 
TO non-citizens). 
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The improper use of race or ethnicity in targeting suspects without reasonable suspicion 
or probable cause for stops, arrests and searches also violates the Fourth Amendment, which 
protects individuals from unreasonable searches and seizures.’*^ Traffic stops are the most 
common reason for contact between police and the public. An investigative stop of an 
automobile must be justified by some objective indication that the person is, or is about to be, 
engaged in criminal activity. In other words, some level of reasonable suspicion of unlawful 
activity is required. The law enforcement officer conducting the stop must be able to “point to 
specific and articulable facts which, when taken together with rational inferences from these 
facts, reasonably warrant” stopping a person to conduct further investigation.^’ Race or ethnicity 
alone does not satisfy this standard. 

Racial profiling by state and local law enforcement also violates civil rights and other 
federal laws. These include Title VI of the Civil Rights Act of 1964 and its implementing 
regulations, which prohibit discrimination by agencies receiving federal funding.^^ The 
Omnibus Crime Control and Safe Streets Act of 1968 (42 U.S.C. § 3789) prohibits 
discrimination by state and local government that receive federal funds for law enforcement, and 
it authorizes enforcement of the statute in the form of civil actions by the Department of Justice 
and by private citizens.^^ Racial profiling in the context of 287(g) programs may also violate the 
Violent Crime Control and Law Enforcement Act of 1994 (42 U.S.C, § 14141), which authorizes 
the Department of Justice to file suit for declaratory and equitable relief against law enforcement 
agencies engaged in “patterns or practices” that violate the Constitution.^'’ Approximately one- 
third of state legislatures in this country have adopted laws banning the practice as well.^^ 
Further, racial profiling violates international standards against non-discrimination and multiple 
treaties to which the U.S. is a party, including the United Nations Convention for the Elimination 
of All Forms of Racial Discrimination and the International Convention on Civil and Political 
Rights.^^ 

B. Understanding Race-Based Local Immigration Enforcement 

Immigration enforcement by local police raises grave concerns about racial profiling 
against Latino U.S. citizens and immigrants. Although the overwhelming majority of Latinos in 
the United States are U.S. citizens and legal permanent residents — and are expected to constitute 


^^U.S. Const. Amend. IV. 

Malllicvv R. Durosc, Erica L. Siiiilli. and Patrick A. Laiigan. PhD., ConUicis Denveen Police and the Public, 2005, 
BUREAU OF JUSTICE STATISTICS. Apr. 2007. 

Terry v. Oliio, 392 U.S. I, 21 (1968). 

42 U.S.C. § 2000d cl scq. Title VI of the Civil Riglils Act of 1964. Title VI provides: "No person in the United 
Slates sliall. on the ground of race, color, or national origin, be excluded from participation ia be denied die benefits 
of, or be subjected to discrimination under any program or activity receiving Federal financial assistance."’ 

"'U.S. Department of Justice Letter ordering im-estigation of Maricopa County Sheriff’s Office (focusing on 
“alleged patterns and practices of discriminatoiy police practices and miconstitutional searches and seiziues”) (Mar. 
10, 2009), a^'ailable at http://ndlon.org/iniages/doaiments/usdojlettertoarpaio-pdf- 

“ See Amnesty' International USA, Racial Profiling Jmws In Your State, ai'ailable at littp://Mvvw.aninesty'usa.org/us- 
human-rights/othcr/racial-profling — lavvs-in-your-statc/pagc.do?id=l 106665, 

Anmcsly Inicmational USA, Threat and Ilumilialion: Racial Profiling, Domestic Security and Human Rights in 
the United States (Sep. 2004). p. 32. 
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nearly 25 percent of the U S. population by 2050^^ — ^Latinos have often been singled out as a 
group for immigration stops and inquiries by local law enforcement. Such race-based 
immigration enforcement imposes injustices on innocent racial and ethnic minorities, in 
particular reinforcing the harmful perception that Latinos — U.S. citizens and non-citizens alike — 
are presumed to be “illegal immigrants” and therefore not entitled to full and equal citizenship 
unless and until proven innocent or “legal.” 

Because a person is not visibly identifiable as being undocumented, the basic problem 
with local police enforcing immigration law is that police officers who are often not adequately 
trained, and in some cases not trained at all, in federal immigration enforcement will improperly 
rely on race or ethnicity as a proxy for undocumented status. In 287(g) jurisdictions, for 
example, state or local police with minimal training in immigration law are put on the street with 
a mandate to arrest “illegal aliens.” The predictable and inevitable result is that any person who 
looks or sounds “foreign” is more likely to be stopped by police, and more likely to be arrested 
(rather than warned or cited or simply let go) when stopped. Indeed, as explained in the next 
section, officials operating under 287(g) MOUs often arrest persons whom they suspect of being 
undocumented based on racial or ethnic appearance for minor offenses as a pretext for initiating 
an immigration inquiry. And, as explained further in Part V, the federal government meanwhile 
provides no meaningful oversight, supervision or training. 

The problem of racial profiling, however, is not limited to 287(g) field models. As 
previously noted, the federal government uses an array of other agreements to encourage local 
police to enforce immigration law. Racial profiling concerns therefore are equally present under 
jail-model MOUs or other jail-screening programs. Officers, for example, may selectively 
screen in the j ails only those arrestees who appear to be Latino or have Spanish surnames. Police 
officers may also be motivated to target Latinos for selective or pretextual arrests in order to run 
them through the booking process and attempt to identify undocumented immigrants among 
them. 


As with 287(g) agreements and other models of federal-local cooperation, the use of ICE 
detainers or holds also tends, especially in the absence of any countervailing training or 
incentives, to encourage state and local police to treat individuals who look or sound foreign 
differently - stopping or arresting them when they would not ordinarily do so. Indeed, local jails 
often detain persons whom they suspect of being undocumented without criminal charges in 
anticipation of an ICE detainer being issued. Local jails will also often hold persons whom they 
suspect of being undocumented in criminal custody for more than 48 hours after ICE issues a 
detainer in violation of immigration regulation. 

Studies have long shown that when police officers have a high degree of discretion in 
enforcing the law, there is a greater risk that they will act on the basis of prejudice related to race 
or ethnicity in their determination of targeted individuals. As previously explained, the 287(g) 
and other similar federal-local cooperation mechanisms authorize a high degree of discretion to 
local police, without any oversight or supervision by ICE. Several Northeastern University 


” U.S. Census Bureau, U.S. Interim Projections by Age, Sex, Race, and Hispanic Origin (Mar. 28, 2004), available 
al luip://vv\v\v. census. gov/populaiion/vvww/piojcctions/usinlcriiiqiroj/ iialproilabOlapdf 
See 8 C.F.R. 287.7. 
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researchers, who produced a resource guide on racial profiling data collection systems for the 
U S. Department of Justice in November 2000, found that “in the high-discretion stop category,” 
such as traffic stops, racial profiling is a serious threat.^® “These high-discretion stops invite 
both intentional and unintentional abuses. Police are just as subject to the racial and ethnic 
stereotypes they learn from our culture as any other citizen. Unless documented, such stops 
create an environment that allows the use of stereotypes to go undetected.”’” 

IV. Racial Profiling in Local Immigration Enforcement is a Real Phenomenon 

Existing data and other evidence suggests that race-based immigration enforcement is 
widespread and significantly impacts Latinos. The full scope and depth of the racial profiling 
problem, however, is still unknown because ICE does not currently require racial profiling data 
collection from participating state and local authorities that enforce immigration law. There is 
no question that data collection is necessary to unravel the serious racial consequences of local 
immigration enforcement. 

The danger of underreporting racial profiling incidents is particularly serious in the 
context of immigration enforcement because, as described in Part V, victims of racial profiling 
are especially unlikely to report police abuses. The reasons for this are varied. Many of the 
individuals arrested are swiftly deported and have little access to counsel; state or local officials 
may not exercise their ordinary oversight roles when their police are performing a “federal” 
function; and the federal government has not created effective oversight mechanisms. As a 
result, the abuses that police commit are likely to go unpunished and undeterred. 

1. Disproportionate Increase in Arrests of Latino Drivers and Misuse of Authority 

Available statistics nevertheless show that there has been a disproportionate increase in 
arrests of Latino drivers in some 287(g) jurisdictions. For example, in Tennessee, a study of 
arrest data found that the arrest rales in Davidson County for Latino defendants driving without a 
license more than doubled after the implementation of the 287(g) program in that county.” In 
Alabama, .58 percent of motorists stopped by a 287(g) police officer were Latino, although 
Latinos make up less than two percent of the population .” 

In addition to the disproportionate increase in arrests of Latino drivers in certain 287(g) 
jurisdictions, available data suggests that 287(g) officers may be misusing their authority to 
target individuals for traffic stops and other minor offenses. According to a 2007 ICE Fact 
Sheet, the 287(g) program is aimed at “violent crimes, human smuggling, gang/organized crime 


Deborah Raillircz, Jack McDcviU. & Amy Farrell, A Resource Guide on Racial Pro/tling Data Collection 
Syslem.s: Pronming Praclice.f and Lessons Learned (Nov. 2000). at 9-10, available at 
litlp://www.ncjrs.gov/pdfrilesl/bja/184768.pdf. 

Id. See also David A. Harris, IVhen Success Breeds Attach: The Coming Backlash Against Racial Profiling 
Studies. 6 Mich. J. Race & Law 2.'>7 (2001). 

Tennessee Immigrant and Refugee Rights Coalition, Arrests for No Drhsers lAcense hv Ethnicity and Race: A 
Comparison ofA fay-July 2006 to May-July 2007^ at I (July 31, 2007), available at 
http://tirrc.bond\varcsitc.com/photos/Ftlc350.pdf. 

David C. Volk, Police Join Feds to Tackle Immigration, Slatclinc.org (Nov. 27, 2007), available at 
http://stateline.org/live/details/stor\'?contentld=259949. 
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activity, sexual-related offenses, narcotics smuggling and money laundering,” and not “designed 
to allow state and local agencies to perform random street operations” or “impact issues such as 
excessive occupancy and day labor activities.”^^ Despite the program’s limited scope, at least 
one sheriff told the GAO investigators that his understanding was that “287(g)-trained officers 
could go to people’s homes and question individuals regarding their immigration status even if 
the individual is not suspected of criminal activity. In North Carolina, researchers found that 
a high percentage of persons arrested in 287(g) counties were charged with traffic or other minor 
violations. In Gaston County, for example, 83 percent of the persons arrested under 287(g) were 
charged with traffic offenses.^' In Mecklenburg County, of the 2,321 undocumented immigrants 
who were put into removal proceedings in 2007, fewer than five percent of the charges against 
them were felonies and over 16 percent of the total charges were traffic violations.^'’ 

2. Police Engaged in Discrimination Seeking Immigration Enforcement Authority 

Threats of racial profiling by local immigration enforcement are especially serious where 
departments engaged in discrimination have sought or are seeldng authority to enforce 
immigration law. The City of Rogers, Arkansas, for example, entered into a 287(g) MOA (as 
part of a Regional Task Force in Northwest Arkansas) in 2007 after it was sued for unlawfully 
targeting Latino motorists for stops, searches and investigations in 2001.^’ The plaintiffs in the 
lawsuit obtained a federal court order prohibiting local police from engaging in racial profiling, 
specifically barring them from checking individuals’ documents to prove their immigration 
status.’* When the City of Rogers applied for 287(g) authority to enforce immigration law, it 
was still under federal court supervision pursuant to the lawsuit. ICE authorized the MOA 
notwithstanding strong objections by community and immigrants’ rights groups in light of the 
lawsuit and continued reports of problems.’'’ 

Several communities in Illinois that have recently requested participation in the 287(g) 
program have also been accused of disproportionately stopping and searching Latinos at higher 
rates than whites.’"’ A recent Chicago Reporter study examined the transportation department’s 
data and found that 44 out of more than 200 communities in the six-county Chicago area 
recorded a disparity of at least 10 percentage points when the share of Latino drivers stopped is 
compared to their size in the driving-age population.'” The Reporter’s analysis also found that 


CliisliTi Written StatemenT, p. 5. See also GAO 287(g) Report, p. 1 1 . 

" GAO 287(g) Report, at 1 1-12. 

UNC/ACLU Report, p.29; see also Barrett, Michael, Officers Decide When to Arrest, Dm For Immigrant 
Community. Decision Can Lead to Deportalion, Gaston Gazette (July 1. 2008), available at 
http:/Av\vw.gastongazcttc.com/ncAvs/cIoiiii^cr_22388_articlc.htnil/cliargcs_ancstcd.lUnil. 

Lindsay Haddix, Immigration and Crime in North Carolina: Beyond the Rhetoric, Department of City and 
Regional Plamiing. UNC Cliapcl Hill (2008). 

See Lopez v. City of Rogers. No. 01-5061 (W.D. Arit. filed Mar. 23, 2001); see also MALDEF Letter to Attorney 
General Michael Miikasey (Apr. 1, 2008), a\'ailable at 

littp://www.bibdaily.com/pdfs/Mukasev”/<i20ChertofR<j20MALDEF}<»204-l-08.pdf. 

Td. 

MALDEF Letter to Attorney General Michael Mukasey- (Apr. 1, 2008), available at 
http:/A\xvw.bibdaily.com/pdfs/Mukasey'Fo20Chei1ofP)'o20MALDEF)'o204- l-08.pdf 
Fernando Diaz, Driving While Latino, The Chicago Reporter (Mar 2, 2009), available at 
hUp:/Avvv\v. cliicagorcportcr.com/Drmli/indcx-phD - 
Td- 
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Latino drivers were asked for permission to search their cars at a higher rate in 25 out of the 44 
communities than white counterparts,"*^ 

3. Overt Hostility and Racism Against Latinos 

This danger of racial profiling is further underscored by overt hostility and racism against 
Latinos in certain communities. Sheriff Steve Bizzell of Johnston County, North Carolina, a 
287(g) applicant, has publicly acknowledged that “his goal is to reduce if not eliminate the 
immigrant population of Johnston County.”"*^ He has described “Mexicans" as “trashy" people 
who “breed[] like rabbits” and “rape, rob and murder American citizens. In Alamance 
County, North Carolina, a 287(g) participant, Sheriff Terry Johnson has expressed similar views, 
assuming that all undocumented immigrants are Mexican and stating that “[Mexicans’] values 
are a lot different - their morals - than what we have here. In Mexico, there’s nothing wrong 
with having sex with a 12-, 13 -year-old girl . . . They do a lot of drinking down in Mexico.”"*^ 

4. Civil Rights Lawsuits Challenging Racial Profiling in Immigration Enforcement 

Litigation brought by the ACLU and other groups, including the Mexican American 
Legal Defense and Educational Fund (MALDEF), confirms that racial profiling resulting from 
local enforcement of immigration laws is a serious problem. It is a problem that affects Latinos 
in both areas with emerging Latino populations'*^’ and areas with longstanding Latino 
communities. 

• Latino U.S. citizens sue Maricopa County for Racial Profiling. Last year, 
several Latino U.S. citizens filed a class-action lawsuit against the Maricopa 
County Sheriffs Office (MCSO), Sheriff Joe Arpaio and Maricopa County in 
Arizona for racial profiling against Latino drivers for the purpose of selectively 
enforcing the immigration laws."*^ Two of the plaintiffs, David and Jessica 
Rodriguez, were stopped by a Maricopa County deputy and given a traffic 
citation for failing to follow a road sign. The Rodriguezes, however, were the 
only persons to receive a citation, even though deputies pulled over several 
other vehicles and gave oral warnings to the drivers - all of whom were white. 
In addition, the deputy demanded to see Mr. Rodriguez’s Social Security card, 
which has no bearing on his driving, but did not request Social Security 
information of the other drivers. 


Id. 

UNC/ACLU-NC Report, p.30, 

Kristin Collins. Tolerance Wears Thin.. News & Obscn-cr (Sep. 4, 2008), available at 
lillp://\v\v\v nevvsobserv er coni/ne\vs/iinniigmlion/slor\7l 209646 lilTiil 
Kristin Collins. Sheriffs Help Feds Deport illegal Aliens^ New's & Obsener (Apr. 22, 2007), available at 
littp://w\v\v.ne\vsobserv'er.com/102/stoi\’/566759.1itnil. 

See generally Anthonv T. Muechetti. Drh’ing While Brown: A Proposal for Ending Racial Profiling in Emerging 
Latino (Communities. 8 HARV. LATINO L. REV. 17 (2005). 

^ The ACLU. MALDEF and Steptoe & Johnson LLP represent the Plaintiffs in the law suit. See Oitega-Melendres 
v. Arpaio, No. 07-02513 (D. Az, Amended Complaint filed July 16, 2008), available at 
littp:/Avw\v.aclu.org/iimnigranis/gen/359981gl20080716.1ilnil. 
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Two other plaintiffs in the same lawsuit, siblings Velia Meraz and Manuel 
Nieto, were subjected to harassment and Mr. Nieto to assault by local sheriffs 
deputies for no justifiable reason. The siblings were harassed by sheriffs 
deputies as they pulled into a gas station while singing along to Spanish music 
with their windows down. As the siblings pulled out of the gas station, they 
noticed a motorcycle officer and three other Sheriffs vehicles behind them. 
The motorcycle officer told Mr. Nieto to pull over and get out of the car. Mr. 
Nieto quickly dialed 9-1-1 and reported that he was being harassed by Sheriffs 
officers for no apparent reason. Mr. Nieto’s family business was no more than 
50 yards away, so he pulled into the parking lot there. The four police vehicles 
descended on them, blocking off the street and their business. The officers 
jumped out of their vehicles and raised their weapons. One of the officers 
grabbed Mr. Nieto and pulled him out of the car. He was pressed face first 
against his car. Mr. Nieto's father ran out of the shop, told the deputies that he 
owned the shop, that Mr. Nieto and Ms. Meraz were his children and that they 
were U.S. citizens. The deputies then uncuffed Mr. Nieto and ran his 
identification through their computer system The deputies did not give him any 
citation. Mr. Nieto asked why the officers had subjected him and his sister to 
such treatment. He was not given any explanation or apology. 

• Latifios Sue Sonoma County and ICE for Racial Profiling and Unlawful 
Detention^^ Latino drivers in Sonoma County have been unlawfully stopped, 
searched and interrogated as to their immigration status for no justifiable reason. 
One of the plaintiffs in the lawsuit, 23-year-old Christyan Sonato-Vega, and his 
fiancee were stopped after they had parked outside a bakery. Two deputy 
sheriffs approached them, saying the car had a crack in the windshield, and 
proceeded to question Sonato-Vega about his immigration status. The deputies 
searched him, without adequate justification, before allowing him to leave. 
About a week later, a deputy sheriff and ICE officer confronted Sonato-Vega at 
his job and arrested him on the sole basis of suspected immigration status. He 
was held in Sonoma County jail for several days without any criminal charges 


The Maricopa Counw and Sheriff’s Office’s pattern and practice of racial profiling is c\'idcnccd by numerous 
statements of Sheriff Arpaio. For example, he lias claimed that phj^sical appearance alone is sufficient to question 
an individual regarding her iimnigralion status. The federal district court recently denied the County ’s Motion to 
Dismiss Uic lawsuit, fiiiding llial Plaintiffs liad sufficiently alleged claims upon w liicli relief could be sought and 
recognizing tliat a Latino appearance is of "‘little or no use” in determining w hich individuals should be stopped by 
law enforcement seeking "‘illegal aliens,” and lliat reasonable suspicion of a traffic violation docs not justify 
questioning of drivers or passengers about iimnigralion status. Sec Oitcga-Mclcndrcs v. Aipaio, No. 07-02513 (D. 
Az. Feb. 10, 2009 Order Dismissing Defendants’ Motion to Dismiss), available at 
litlp://www.aclu.org/innnigraiits/geii/387091gl20090210.html. In addition, tlie U.S. Department of Justice 
announced on March 10, 2009, tliat it would conduct an official iiu'estigation of the MCSO, focusing on “alleged 
patterns and practices of discriminator police practices and unconstitutional searches and seizures conducted by the 
MCSO.” U-S- DOJ Letter ordering investigation, m’ailable at 

http://ndlon.org/images/doaiments/usdoilettertoarDaio.Ddf . Yet ICE has remained deafeningly silent on this issue. 
^^Thc ACLU of Northern California represents tiK plaintiffs in the lawsuit against Sonoma County andlCE. Sec 
Commiucc for Timnigraiits Rights of Sonoma Counlv v. Sonoma Co. (N.D. Cal. Complaint filed Sept. 5. 2U08), 
available at http://w ww.aclunc.org/docs/news_rooni/complaint_for_declaratoryjnjunctive_relief_and_damages.pdf 
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against him and without notice of his right to a hearing, to legal representation, 
or to be considered for release on bond. 

• Latino Families Sue Southern New Mexico Otero County Sheriff's Office for 
Racial Profiling^' The lawsuit charged sheriffs deputies with raiding the 
homes of Latino residents without search warrants, interrogating families 
without evidence of criminal activity, and targeting households on the basis of 
race and ethnicity. In one case, sheriff s deputies ousted a family from its home 
by banging loudly on the home’s walls in the pre-dawn hours. Without a 
warrant, one deputy attempted to enter through an open bedroom window where 
the mother had been asleep, while another shouted from the front door. The 
case settled after the Sheriffs Department agreed to revise Operational 
Procedures to ensure that the rights of all Latinos living in the County would be 
protected and that they would not become the targets of immigration-related 
investigations and detentions without justification.^* The County also agreed to 
pay the families monetary damages. 

• Latino U.S. Citizen Unlawfully Deported to Mexico Sues Los Angeles County 
and ICC. In the notorious case of Pedro Guzman, a Latino U.S. citizen bom in 
California, Mr. Guzman was deported to Mexico because an employee of the 
Los Angeles County Sheriff s Office, despite documentation that Mr. Guzman 
was a US citizen, insisted that Mr. Guzman was a Mexican national. This story 
received broad national press attention, and Mr. Guzman’s lawyers previously 
testified before Congress."^ Mr. Guzman, cognitively impaired and living with 
his mother prior to being deported, ended up being dumped in Mexico — a 
country where he had never lived — forced to eat out of trash cans and bathe in 
rivers for several months. His mother, also a U.S. citizen, took leave from her 
job to travel to Mexico to search for her son in jails and morgues. After he was 
located and allowed to reenter the U.S., Mr. Guzman was so traumatized that he 
could not speak for some time. The illegal deportation of Mr. Guzman occurred 
pursuant to a 287(g) MOA between Los Angeles County and ICE. The ACLU 
of Southern California and law firm Morrison & Foerster LLP filed a civil suit 
last year against ICE on behalf of Mr. Guzman, alleging violation of his 
constitutional rights.'^ 


The ACLU of New Mc.vico and Mc.vican American Legal Defense and Education Fund filed the lawsuit on belialf 
of five Latino families. See Daniel T. v. Board of Cn Coininissioncts for the County of Otero (D. NM Complaint 
filed Get. 17. 2007). available at tittp://ww\v.aclii-mnorg/Ne\vs_Events/news_10_17_07.hhril. 

Press Release. ALiLDEF, ACLU aud Otero County SherifFs Department Resolve Civit Rights Suit (Apr. 9, 2008), 
available at littp://\v\v\v.aclu.org/immigrants/discrini/35336prs20080409.html. 

See Paloma Esquivel, Suit Filed Over Disabled ItS. Citizen 's Deportation Ordeal. Los Angeles Times (Feb. 28, 
2008), available at hbp://articles. latimes.com/2QQ8/feb/28/local/me-gu7iTian28 : Testimony of James Brosuabau 
Before House Judicial Committee For a Hearing on Problems ■with ICE Interrogation, Detention, and Removal 
Procedures (Feb. 13, 2008), available at http://fdsys.gpo.gov/fds>'s/pkg/CHRG-l 10hhrgll040742/pdf/CHRG- 
1101llllgll040742.pdf 

“ Guzman V. Chertoff, No. CV08-01327 (C.D. Cal. Complaint filed Feb. 2008). 
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5. Community Trust Broken As Result of Racial Profiling 

In addition to being illegal and contrary to American values and human rights standards, 
racial profiling undermines the trust between the police and the communities they serve. Racial 
profiling sends the message that some citizens do not deserve equal protection under the law and 
creates fear in communities, rather than trust. Latino U.S. citizen children with parents who are 
either immigrants or citizens may fear coming in contact with police or any public officials, 
including school officials for fear that they or their parents or family members will be targeted by 
local enforcement because of their actual or perceived immigration status. Thus, racial 
profiling deepens racial rifts, fueling the belief by people of color that law enforcement policies 
are unfair and justice is not blind. Respect and trust between law enforcement and communities 
of color are essential to successful police work.^“ It is for this reason that police organizations 
such as the International Association of Chiefs of Police have adopted resolutions condemning 
the practice of racial profiling. 

Indeed, without this necessary trust, local immigration enforcement also gives rise to 
abusive police practices against Latinos. Among recent examples of ineffective community 
policing and impact on children are the following: 

• In Florida, Police Ignore Domestic Violence Victim and Arrest Sister Instead.^'’ 
In response to a 9-1-1 call placed as a result of a domestic assault, Tavares Police 
completely ignored the domestic violence call to which they were responding and 
instead immediately asked everyone inside the home for identification to prove 
their citizenship. The domestic violence victim had bruises on her neck and 
made several pleas to press charges against her boyfriend. But the Tavares 
Police officers, which are not authorized to enforce immigration law, refused to 
remove the assailant from the home and did not follow the procedures required 
by Florida law for assisting victims of domestic violence. Rather, they arrested 
the victim's sister, Rita Cote, a twenty-three-year-old mother of three, without 
charge, unjustly taking her away from her U.S. citizen husband and children over 
an outstanding deportation order. Local authorities then detained Mrs. Cote at 
Lake County Detention Center without charge and without review of her 
detention by a judicial oftlcerfor one week until ICE assumed custody. 


See generally Sarah Auerbacli, English Language Learners Feel Effects of Battle Over Illegal Immigration, The 
ELL Outlook (Nov/Dcc 2007), available al liUD://vv\v\v.coursccraflcrs.com/ELL- 

OuLlooL2007/nov dcc/ELLOullooklTlArliclcl.hlm (dcscribiiig the cITccl of local cnforccmcnl efforls on cliildreii 
and how some towns and states often deliberately provoke fear of schools; indeed, William Ghecn of Amerieans for 
Legal Iimnigralion, a supponcr of local cnforccmcnl cffoits. Las said dial “prov oking fear — and, ulliinalcly, fliglil 
from ihc schools — is an inlcnlioiial cffccl of local cnforccmcnl”). 

U.S. Deparlmenl of Juslice Community Relations Sexs’icQ, Principles of Good Policing: Avoiding Violence 
Between Police and Citizens (2003), at 43-44, available at 
http://www.usdoj.gOv/crs/pubs/principlesofgoodpohcingfiiial092003.pdf. 

International Association of Chief of Police, Resolution Condemning Racial and Ethnic Profiling in Traffic Stops 
(1999), available at 

http://www .theiacD.or£/resolution/index.cfm?fa=dis public view&resohition id=4 1&CFID=2 1 6 1 6957&CFTOKE 
N=4I368191 . 

^ The ACLU of Florida rcprcscnls Ms. Cole in a habeas procccdii^. See Cole v. Lubins (M.D. Fla ComplaiiU filed 
Feb. 22, 2009, available at http:// http://ww'\v.aclufl.org/pdf5/cotehabeas.pdf. 
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• In Tennessee, Sheriff's Deputies Arrest Pregnant Woman and Separate Her from 
Newborn Child Over Traffic Offense. Another egregious case of police abuse 
involves the arrest of Juana Villegas, a young Latina mother, in Nashville. 
Villegas was pulled over last year by a Berry Hill police officer for “careless 
driving.” Mrs. Villegas, nine months pregnant, was forced to wait in her hot car 
with her three children for over an hour. Eventually the children were allowed to 
leave with a family member without Villegas’s permission, and she was taken 
into custody. By the time she was released from county jail six days later, she 
had gone through labor with a sheriff s officer standing guard in her hospital 
room, where one of her feet was cuffed to the bed most of the time. County 
officers barred her from seeing or speaking with her husband. Up until an hour 
before the actual birth, her foot remained shackled to the hospital bed. As she 
was taken back to the Davidson County jail, she was told that her baby would be 
given to her husband. Mrs. Villegas was never allowed to speak to her husband. 
She later appeared in court on the misdemeanor charge of driving without a 
license, and was sentenced to time served. She did not see her newborn again 
until the several days after giving birth, after she was released from the sheriffs 
custody on her own recognizance. The “careless driving” charge — the original 
basis for the stop and arrest — against Villegas was eventually dismissed in 
municipal court. 

• In North Carolina, Sheriff's Deputies Abandon Children on Highway to Arrest 
Mother for Traffic Offense''* Maria Chavira Ventura was pulled over by 
Alamance County deputies on Interstate 85 near Burlington, North Carolina 
around 2:00 a.m. one morning as she drove to meet her husband in Baltimore. In 
the vehicle were her three young children and an adult male who was a fellow 
church parishioner but unrelated to the family. The deputies arrested Ms. 
Ventura for driving without a license and false vehicle tags. When they took Ms. 
Ventura away, the deputies also took the car keys, leaving her three children with 
the adult male in the car. Shortly thereafter, the adult male left looking for help. 
Alone, frightened and crying, the children called their father in Baltimore. He 
immediately drove down to get them, but it took over six hours to drive from 
Baltimore to Burlington. During those hours the children were stranded in the 
car on Interstate 85, with one bottle of water to share among them. No deputy or 
law enforcement official returned to the car to check on them, nor did the 
deputies take the children’s mobile telephone number to confirm they had 
returned home safely. 


Mrs. Villegas filed a lawsuit against the County' and ICE for violation of her rights. The law'suit is Villegas v. 
Metropolitan Government of Davidson County ,et ah, and was filed in the District Court for the Middle District of 
Tennessee on March 4, 2009. 

Sec Kristin CoWms, Mom Arrested, Kids Left on 1-85, News & Observ er (July 23. 2008), available at 
http:/Avww.newsobserv'er.coni/news/crinie_safety/story/l 150866.html. 
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V. ice’s Lack of Response to and Monitoring of Racial Profiling 

Despite the substantial evidence of discrimination against Latino immigrants and citizens 
by local police enforcement of immigration law, ICE has not responded to or monitored this 
serious problem. It is critical that ICE collect data on racial profiling and provide strong 
oversight of local police engaging in immigration enforcement. Without strong oversight, clear 
policies to ensure that stops and arrests are undertaken in a fair manner and without genuine 
consequences for individuals and agencies that engage in profiling, profiling is going to arise 
naturally and, importantly, without actual malice or racial animus on the part of the police. Of 
course, without oversight, the opportunity for overt discrimination by bad officers is more acute. 

ICE claims to have a complaint process for complaints involving 287(g) enforcement. 
But this process is completely mysterious and inadequate. There is no information available 
online on how to file a complaint with either ICE or state or local participating agencies. The 
available fact sheets and other infonnation on ICE’s website merely refer to an “agreed upon 
complaint process governing officer conduct during the life of the MOU."'^^ But unless the state 
or local agency participating in the 287(g) program makes the MOU publicly available, the 
public has no clear way of knowing whether and how it can file a complaint, or what the process 
is for resolving one, It has been the ACLU’s experience that some sheriffs’ offices or police 
departments will not release the MOU to the public absent a formal public records request, 
making it that much more difficult, if not impossible, for the public to report specific incidents of 
racial profiling. 

Even if the complaint procedure were transparent and accessible, which it is not, the 
absence of formal complaints does not mean the absence of racial profiling. There are many 
reasons that cause individuals who are victims of racial or ethnic profiling not to come forward 
to lodge official complaints against local police officers or departments who have discriminated 
against them. For example, victims of racial profiling may fear retaliation against themselves or 
their families, whose members may be of mixed immigration status, if they come forward. 
According to one recent study, “[m]ore than fifteen percent of U.S. families are mixed-status 
with at least one parent who is a non-citizen and one child who is a citizen. Indeed, one 
woman living in Johnston County, North Carolina, who is a legal permanent resident and has 
three citizen children, told reporters that “many Hispanics feel as if law officers are looking for 
excuses to deport them."*^^ Fear of profiling in the community necessarily chills victims or even 
witnesses of specific incidents of racial profiling from speaking out and complaining about 
abuses. Another reason that racial profiling may be underreported is that many arrested 
individuals are swiftly deported and have little, if any, access to immigration counsel. The GAO 
recently reported in its 287(g) study, for example, that almost half of those who are detained and 
placed in removal proceedings under the 287(g) program are summarily removed. We have no 


See http ://wwv,'. ice. aov/ (last visited Mar. I X 2009). 

Justice Strategies Report, p. 9, 

Kristin Collins, Tolerance Wears Thin, News & Obscivcr(Scp. 4, 2008), available at 
lUlp://vvw\v.ncvvsobscrvcr,com/iic\vs/iimmgra(ion/slor\/1209646.1itinl . 

^'GAO 287(g) Report, p. 2.1. 
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way of knowing how many of these individuals, like U.S. citizen Pedro Guzman, may have been 
profiled and unlawfully deported. 

Moreover, many victims of racial or ethnic profiling may not be aware that they were 
singled out because of their race or ethnicity, or they may be embarrassed or even ashamed to 
admit the same because they do not want to feel further humiliated if their complaints go 
unaddressed or unresolved. As one report, quoting a victim of racial profiling, explained; ”It’s 
almost like somebody pulls your pants down around your ankles. You’re standing there nude, 
but you’ve got to act like there’s nothing happening.”^’^ Victims of profiling "are left with 
‘psychological scar tissue’ which can result in feelings of resentment, frustration, and outrage.”^’^ 
Rather than rushing to the same agency responsible for their mistreatment to lodge complaints, 
victims of profiling may “question the very legitimacy” of the criminal justice system and 
instead go out of their way to avoid it.^*^ Victims of profiling also may believe that complaining 
will be futile and unlikely to result in an effective remedy. 

VI. ACLU Recommendations to Stop Rnce-Based Immigration Enforcement 

1. DHS should suspend the 287(g) program pending a comprehensive, detailed 
review of the 287(g) program. Review of the program shall include field hearings in those 
jurisdictions where 287(g) MOAs are in place. The 287(g) program review should be 
undertaken by independent experts charged with deteimining whether and to what extent these 
programs: 


• Increase racial or ethnic profiling 

• Enhance public safety 

• Undermine community policing efforts 

• Result in the arrest, detention, or deportation of U.S. citizens and legal permanent 
residents 

• Reduce individuals’ likelihood of reporting crimes or serving as witnesses 

• Reduce access to education, health, fire, and other services by immigrants and 
members of their families and communities 

• Exceed the limitations established in the MOU/MOA 

• Are sufficiently supervised by ICE personnel 

• Collect data necessary to enable proper oversight 

• Are subject to sufficient community, municipal, state and federal oversight 

• Result in costs to the state/local participants 

• Are cost-effective from the federal government’s perspective 

• Undermine federal prosecutorial discretion or the ability of DHS to effectively set 
priorities in immigration enforcement 


Mucchetti. Driving While Brown: A Proposal for Ending Racial Profiling in Emerging Latino Communities, 8 
H ARV. LATINO L. REV. 1 7 (2005). 

Id. (quoting David Harris) (citations omitted). 

'^^Td. at 21 (noting that ‘legal and illegal immigrants may refrain from interacting with police since the\- fear being 
detained, interrogated or deported fand gliven that these individuals generally live in 'tightly knit eommunities,' 
news of race-conscious police cnforccinciU may spread fast and help foster a culture of fear and cynicism toward 
officers"). 
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2. ICE should require that all law enforcement agencies (“LEAs”) with 287(g) 
MOAs or MOUs or other agreements with ICE collect data on all contacts with the public. The 
data should include the following: 

• Date, time and location of the stop or contact 

• Length of the stop 

• Make and model of the vehicle and whether the motorist was local or from out-of- 
state 

• Race and ethnicity of the motorist 

• Reason for the stop 

• Result of the stop - i.e., whether a ticket was issued or an arrest was made, or 
whether the driver was let go without a warning 

• Whether a search was conducted 

• Type of search - i.e., probable cause, consent, or inventory search after an arrest 
was made 

• What, if anything, was found in the course of the search 

• Officer badge number or individual identifier 

• Passenger activity, if any 

3. DHS should require all LEAs with MOAs or MOUs to create transparent 
complaint procedures that are communicated clearly to the public The LEAs should print and 
disseminate brochures describing the complaint procedures that are handed out by law 
enforcement officers upon every contact with the public. ICE should institute reporting 
requirements by all LEAs with MOAs or MOUs to ICE, as well as regular review of all reported 
activities. ICE should also require anti-profiling training by all LEAs entering into 287(g) 
MOAs or MOUs or other cooperation agreements or relationships with ICE. 

4. The DEIS Office of Policy should issue guidance to all LEAs explicitly clarifying 
that their authority to engage in immigration enforcement is limited to narrow circumstances 
(i.e., where there is a criminal immigration violation and any state-law limitations on authority 
are satisfied) and that any decision to assist DHS or participate in immigration enforcement must 
be voluntary and must comport with state and/or local laws and policies. 

5. DHS should require and fund meaningful training on the complexity of 
immigration laws, limitations of state/local authority, ICE enforcement priorities, and problems 
with profiling, as a precondition to any officer’s participation in 287(g) or any other program 
envisioning state and local participation in immigration enforcement, 

6. DHS should stop entering civil immigration violations including records relating 
to so-called “absconders” and “NSEERS violators” into the NCIC database and remove those 
records that have previously been entered. The FBI should mandate that all NCIC entries 
comply with the accuracy standards of the Privacy Act. 

7. Congress should pass the End Racial Profiling Act without exemptions for 
immigration enforcement. 
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Vll. Conclusion 

The enforcement of immigration laws by state and local law enforcement agencies, 
pursuant to the 287(g) program or other programs, raises serious concerns about racial and ethnic 
profiling against Latinos. The racial profiling of immigrant communities is not only illegal and 
ineffective, but also anathema to closely held American values of fairness and equality. 
Congress should act to rein in counter-productive and unlawful practices and suspend the 287(g) 
program. 
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Overview 


Founded in 1970, Legal Momentum is the nation’s oldest legal advocacy organization dedicated 
to advancing the rights of women and girls. The Immigrant Women Program (IWP) of Legal 
Momentum strives to protect and expand the rights and options of immigrant women and their 
children. IWP aims to enable immigrant women to improve their lives and future prospects in 
their new country. 

x\s national policy advocates, IWP staff drafted many of the immigi'ation provisions of the 
Violence Against Women Act (Vx^WA), the Trafficking Victims Protection Act (TVPx'k) and 
their subsequent reauthorizations. These laws form the cornerstone of immigration protections 
for victims of crime. IWP co-chairs the National Network to End Violence Against Immigrant 
Women, a national public policy voice for 3000 members across the United States, including 
attorneys, advocates, community members and survivors of violence against immigrant women. 
IWP is also funded by the Office of Violence Against Women of the Department of Justice as a 
national technical assistance provider to those providing services to immigrant victims of 
domestic violence, sexual assault, stalking, and human trafficking. In this capacity, w'e interact 
with individual immigrant victims and their advocates on a daily basis and w'ork in coalition to 
conduct national advocacy on their behalf. Our technical assistance and training also build the 
foundation of our advocacy benefiting immigi'ant women and children. AW of the examples 
included in this testimony are real life situations reported to IWP with the names changed to 
protect the identity of the individuals. 

Over the past several years, local immigration enforcement has created distinct challenges in 
communities across the United States. While many of these concerns have been w^ell- 
documented, the impact of local immigration enforcement on crime and crime victims has been 
overlooked. The concerns are significant. Immigrant victims now have more reason to fear 
deportation and do not report ciimes. Undocumented immigi'ants feel so fearful of deportation 
that they become vulnerable to crime and exploitation against them. When immigi'ant crime 
victims do not tmst law enforcement and do not report the crimes committed against them, crime 
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peipetrators become emboldened and crime rises in our communities. Research among 
immigrant women has found that this distrust of law enforcement extends deeply into immigrant 
communities with reporting rates for foreign bora legal residents and naturalized citizens 
significantly below the crime victimization reporting rates of U.S. bom citizens.^ As immigrant 
settlement patterns shift, greater numbers of communities across the nation are haimed by 
community-based policing designed to turn local law enforcement into immigration enforcement 
officers. For all of these reasons, we applaud Congress for investigating this issue and hope that 
these circumstances are considered in the evaluation and assessment of local immigration 
enforcement. 

History of Immigration Protections 

Immigrant victims of certain crimes have always experienced additional barriers to safety. 
Victims of domestic violence experience a pattern of power and control that often prevent them 
from being able to seek the protection needed to be safe. Immigrant domestic violence victims 
experience additional barriers including threats of deportation, isolation, lack of knowledge 
about U.S. laws, cultural barriers, and lack of language access. Congress recognized the 
particular threat to domestic violence victims by enacting immigration protections in the 
landmark Violence Against Women Act in 1994 (VAWA).^ VAWA created a process allowing 
a battered immigi'ant to self-petition for immigi'ation status if his or her abuser was a Lawful 
Peirnanent Resident or U.S. Citizen and met certain other criteria. Though these protections 
have been available for approximately fifteen years, IWP still regularly fields calls from 
immigrant victims and social sendee advocates who are unaw'are that these protections exist. 
Because many of the eligible self-petitioners are new or isolated from knowledge about legal 
protections in the U.S., abusers can often still use threats of deportation as a tool to keep an 
immigrant woman in an abusive relationship. 

When Congress first reauthorized VAWA, they found that the VAWA self-petitioning process 
still limited many rnilnerable crime victims from coming fon^urd. In the Victims of Trafficking 

' Dutton, Maty; Leslye Orloff, and Giselle Aguilar Hass. 2000. ‘'Characteristics of Help-Seeking Behaviors, Resources, and Services 
Needs of Battered Immigrant Latinas: Legal and Policy Implications." Georgetown Journal on Poverty Lawand Policy. 7(2). 

“The Violence Against Women Act of 1994, Pub. L No. 103-322 §40701 (1994). 
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and Violence Prevention Act of 2000 (VTVPA) which included both VAWA 2000 and the 
Trafficking Victims Protection Act (TVTA), Congress expanded VAWA self-petitioning and 
created two new forms of immigration relief to protect a range of crime victims, the T non- 
immigrant visa and the U non-immigrant visa.' The T-visa was made available to victims of a 
severe foiTn of trafficking if they cooperated with an investigation or prosecution of an incident 
of trafficking and met several other requirements."^ The U-visa w^as similarly available to victims 
of certain qualifying crimes who could demonstrate helpfulness in the investigation or 
prosecution of that crime and met several other requirements.^ In creating these two visas that 
allowed a path to lawful peimanent residence, Congress recognized that crime victims w'ould not 
come foivvard and cooperate with law enforcement to investigate crimes if they were not assured 
some peimanent protection from deportation.^ 

VAWA Confidentiality 

At the same time, Congress recognized that with increased enforcement of immigration laws, 
abusers would utilize these laws against their victims. Congress created VAWA Confidentiality 
protections to acknowledge and lessen this control.^ The protections include maintaining the 
confidentiality of an immigration filing, preventing the Department of Homeland Security from 
solely relying on information from a crime perpetrator in enforcing immigration laws, and 
protecting certain locations from immigration enforcement actions for victims of VAWA, T, and 
U visa crimes. 

While these provisions have been critical in preventing crime peipetrators from using 
immigration laws as a tool to control their victims, in reality, these provisions are far less 
effective in this current environment where immigration enforcement agents are accessible to the 
general public. Perpetrators have found their way around these confidentiality protections by 
manipulating federal and local law enforcement to airest, detain and remove immigrant victims 

^ The Victims of Trafficking and Vioience Prevention Act of 2000, Pub. L. 106-386 (2000). 

^ id. at §1 07(e). 

® id. at§1513(b). 

® 146 Cong. Rec. 310,195 (daiiy ed. Oct. 11, 2000) (Vioience Against Women Act of 2000 Section-by- 
Section Summary). 

^ See "Department of Justice Appropriations Authorization Act, Fiscai Years 2006 through 2009: Report of the Committee on the 
Judiciary, House of Representatives, to accompany H R. 3402” H.R. Rep. No. 109-233, at 123 (2005); see also 151 Cong. Rec. 
E2606-07 (2005) (statement of Rep. Conyers) (“Conyers remarks”). 
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who are as a matter of law eligible for immigi'ation relief in the United States. Crime 
perpetrators can now make one phone call and initiate an immigration enforcement action 
against a victim. Currently, ICE does not have a screening protocol to identify individuals for 
any eligible immigration relief, including the foims of relief associated with being a crime 
victim. Domestic violence abusers and traffickers regularly threaten their victims with 
depoitation. In effect, local and federal government law enforcement and immigration 
enforcement agents are now playing an active role in helping perpetrators cairy out their threats. 

Immigrant Access to Law Enforcement 

Without any other barriers, immigi'ants naturally feel apprehensive about law enforcement. They 
experience a fear of law enforcement based on their perceptions of law' enforcement in their 
home countries. Many victims come from countries where law enforcement ai'e either easily 
influenced by corruption or bribery or are largely ineffective. With regard to domestic violence 
crimes, many immigrants come from counties where domestic violence is perceived as a family 
and not a criminal matter. Abusers also build on these negative perceptions of law enforcement 
by emphasizing a victim’s vulnerability to depoitation due to a lack of legal immigration status. 

For example; 

Leela had been physically abused on several occasions since coming to the United States. 
She thought about calling the police but would quickly dismiss it. She would hear her 
husband's taunt in her head, '‘If you call the police, they won 't believe you. lam the U.S. 
Citizen. ” 

These perceptions coupled with the sphere of control imposed by an abuser, trafficker, or 
employer prevents most immigrant victims from seeking protection from law- enforcement. 

Immigrants also face language barriers in accessing law' enforcement protections. Title VI 
requires law enforcement officials to provide interpreters w'hen investigating criminal activity.^ 
This law is not systematically enforced. For example, IWP staff has identified many situations 

®42U.S.C. §2000d. 
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in which immigrant victims called 911 but police did not follow up because no one was able to 
interpret the 911 phone call. Similarly, Limited English Proficient (LEP) domestic violence 
victims commonly report incidents in which law enforcement agents do not provide interpreters. 
English-speaking abusers convince the police that no crime occurred, the injuries resulted from 
an accident, or the victim is actually the abuser. Victims also report law enforcement using 
children, neighbors, and abusers’ family members as the inteipreters instead of accessing 
unbiased inteipreters. This results in immigrant victims being wrongfully arrested as the crime 
perpetrators. 

For example: 

After an abusive incident, Mila called 911. She had vety limited English-spealdng 
capacity' and the police did not provide interpretation. She became agitated because she 
could partially understand that her English-spealdng abuser was lying to the police 
officer. The police officer le.ft but another officer returned after another call was placed, 
this time by the abuser 's friend who misrepresented that Mila was threatening suicide. 
The police officer placed her on a 72 hour involuntary p.sycdiiatric hold. Once Mila had 
access to an interpreter at the hospital, they released her, understanding that it was a 
mistake to have brought her to the hospital. The abuser vva.s' never arrested. 

These structural banders must be eliminated as they prevent access to justice for immigrant 
victims. These infrastructural barriers are only exacerbated when local law enforcement 
becomes synon>'mous with immigration actions. Instead, immigrants need to have more dhect 
access to the protections of the criminal justice system. 

Deportation of Crime Perpetrators 

Immigrant domestic violence victims often choose not to report crimes if their abusers are not 
U.S. Citizens. Both immigrant victims and abusers clearly understand that an arrest of either 
party could lead to deportation. Though a victim may want to escape an immigrant abuser or a 
trafficker, one call to 91 1 can increase the danger to the lives of the victim and her family 
members. If an abuser is put in removal proceedings, he is likely to be even angrier and more 
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likely to retaliate. In many cases, abusers and ti'affickers threaten their family members in the 
home country and victims womy that law enforcement in their home counties will not keep their 
family members safe. 

Secondly, immigrant victims believe that the abuser’s deportation will result in their own 
deportation and separation from their U.S. born children. Many immigrant crime victims have 
received forms of derivative legal immigration status based on immigi'ation status of the abuser. 
They know that if the abuser loses his status, the victim too will lose her immigration status and 
will be subject to deportation. Most victims do not know' that they are eligible for crime victim 
related immigration relief. 

Many undocumented domestic violence and employer-peipetrated sexual assault victims, the 
abuser may be the only support for a victim and her children. 

For example; 

Yim Soak ’s hushcmd started punching her severely erne night and she called the police. 
Yun Sook’s husband was not a U.S. Citizen. The police arrested him and he was put it 
removal proceedings. Yun Sookhad only called the police hoping it would scare her 
husband so that he stopped hitting her. She later tried to drop the charges in order to 
prevent his deportation but it was too late. Yun Sook's husband had never petitioned for 
her and so Yun Sook had no status and no employment authorization. Yun Sook did not 
know how to support her family and has struggled economically to provide for herself 
and her children. 

Vulnerabilities of Immigrants 

Domestic violence alone impacts one in four people in his or her lifetime in the United States.^ 
These statistics do not begin to reflect the prevalence of non-domestic violence crimes for which 
victims are afforded immigiation protection. Beyond those who have already been victimized, 

^ Tjaden, Patricia & Thoennes, Nancy. National Institute of Justice and the Centers of Disease Control and Prevention, “Extent, 
Nature and Consequences of Intimate Partner Violence: Findings from the National Violence Against Women Survey," (2000). 
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immigi'ants are \ailnerable to crimes because their lack of immigration status can be exploited. 
For example, the criminal prosecutions and lawsuits related to the raid of the Agriprocessors Inc. 
plant in Postville. Iowa revealed an entire community so reliant on this factory’s emplo>Tnent 
that workers knowingly came and returned daily to a factory where people were assaulted, 
subject to extortion, and otheivvise exploited. Employers, landlords, and family members of 
undocumented immigrants know that the immigrants are targets for exploitation and that 
immigrants fear taking steps with law enforcement to protect themselves. Local law 
enforcement can only be effective in protecting public safety if all immigrants feel that law 
enforcement’s role is to protect their rights. Community policy that builds relationships of tiust 
with cultural and linguistically isolated communities can be so effective. Immigrants’ cuiTent 
perception of the lack of delineation between the missions of ICE and local law enforcement puts 
both immigrants and communities at peril and vulnerable to crime and exploitation. 

The environment of heightened enforcement has altered the way victims function, even if they 
ai'e able to escape an abusive situation. IWP staff routinely advise immigi'ants through their 
victim advocates to carry receipts from their VAWA, T or U-visa filings with them if they have 
already filed. These victims, though eligible for status, are also advised to carry their attorney’s 
phone number with them at all times. IWP has been forced to modify our counsel as a result of 
heightened enforcement. Traditionally domestic violence victims file protective stay away 
orders, obtain custody of their children, and seek residence at a domestic violence shelter as 
some of the first steps tow'ards safety. How'ever, any of these actions have the potential of 
upsetting an abuser and may lead an abuser to report the victim to ICE as a way to pei'petuate 
control over the victim and retaliate. In order for ICE to be able to identify someone protected 
by VAWA Confidentiality provisions, we advise victims to immediate find immigration 
representation and if possible file for immigration status before taking any of these steps. 

Abusers also use infomation about immigration enforcement as a way of maintaining control 
and keeping an immigrant victim in the abusive or exploitative situation. 

For example: 
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Nina suffered from severe abuse at the hands of her U.S. Citizen husband. He constantly 
assaulted her and threatened her that he would have her deported. Nina 's husband 
detailed what would happen if ICE came. He said she would be locked up and have no 
access to an attorney while detained. He made her so fearful of being locked up that 
Nina Mm always too scared to call the police for protection. 

The idea of being treated like a criminal, notwithstanding deportation, is enough to prevent a 
victim from seeking protection. 

Local Enforcement Consequences 

Immigrant victims and immigrants \nilnerable to crime and exploitation clearly fear immigration 
consequences of any action they take to reveal their victimization and report a pei*petrator. They 
also experience multiple institutional barriers that create distrust with law enforcement. All of 
the problems identified thus far occur in individual instances across the field and often establish 
a foundation of distrust of local law enforcement. Distrust is exacerbated when DHS officials 
prioritize one statutory obligation over another. Congress enacted federal laws that protect crime 
victims by granting them access to legal immigration status. It has also enacted laws to govern 
enforcement. Enforcement leading to removal is perceived by immigrants as a priority over 
facilitating victim protection. However, when local enforcement of immigration laws becomes 
blind to any other DHS obligations except enforcement, the government allows itself to be a tool 
used by crime pei'petrators to revictimize the most vulnerable immigrant populations. The 
comingling of immigration enforcement and local crime enforcement cannot seive as the final 
bander to safety for immigrants. 

Immigration enforcement officials often lack understanding about and access to information 
regarding VAWA Confidentiality protected applications. DHS has not yet implemented a 
computerized system for flagging V.AWA, T and U visa immigrant cases so that ICE agents 
know they are not to remove these victims. VAWA, T and U visa filings are protected in a 
confidential database and unless a victim provides DHS with a receipt notice, law enforcement 
agents will not be able to otheiwise access information to identify the individual as a victim. The 
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more local law enforcement agents enforce immigration laws, the greater the danger for 
immigrant victims. 

Since the publication of the rule on U crime victim visas in October 2007, advocates and 
attorneys across the country have been working with local law enforcement on the narrow issue 
of certifying undocumented victims of crime for the purposes of assisting in their immigration 
application. The requirements are clearly set forth in the rule but to date, advocates have 
identified veiy few police and sheriff departments with processes or protocols in place to w'ork 
with U-visa eligible immigrant victims. Immigration law's are expansive and dynamic and local 
law enforcement should not enforce immigration laws that they do not fully understand. 

x\s immigrant victims are often arrested as perpetrators, victims risk being put in jail. Whether 
or not there is a 287(g) agreement, ICE has access to many local jails around the United States. 
We receive technical assistance requests from advocates of immigrant victims who ai'e 
wrongfully arrested and then are put into immigration detention and removal proceedings 
because ICE has done a sweep of the jail wftile they w'ere detained. 

For example: 

Minh had endured severe domestic violence. Though she had reported domestic violence 
crimes in the past, she was too scared to continue to cooperate with law enforcement in 
prosecuting her abuser. She was experiencing ongoing control from her abuser and was 
not yet at the stage where she felt strong enough to push for him to be prosecuted. 
Because her husband controlled her and failed to sponsor her for her immigration status, 
Minh decided to file a VAWA self-petition and left her husband. The stalking and abuse 
continued even after the separation and one day, the police arrested Minh saying that her 
husband alleged that .die threatened him. Ultimately, the charges were dropped. 
fioM-ever, while she M-as in jail. ICE conducted a sweep and issued her a Notice to 
Appear in immigration court. Minh explained to the ICE agent that her abuser called the 
police on her and H-rrv able to supply her VA WA self-petition. Nevertheless, Minh still 
remains in removal proceedings and risks deportation. 
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In other locations, a state or local statute, or an agreement with an adjoining 287(g) jurisdiction 
can also have the same effect. 

For example; 

Marisol had lived in fear of her boyfriend for many years. He Mm physically and 
sexually abusive but she Mm ah-ays too scared to seek help. During one incident, 
MarisoVs boyfriend pushed her against the mx/H. He beat her repeatedly and the tried to 
slam the door on her hands. Marisol scratched her boyfriend in order to prevent the 
door from shutting. She later called the police. When they arrived, the police did not 
provide an interpreter. Based on the scratches on her boyfriend's hand, Marisol was 
arrested. I was taken to jail and the only questions she was asked were about her 
immigration status. Marisol ’s boyfriend was also arrested hut as a U.S. Citizen, he 
faced no immigration consequences. Marisol was transferred to immigration detention 
without having been able to even make one phone call. She remained in detention and 
Mm separated from her baby, who remained in the custody of her abuser. Eventually 
Marisol mxis released but is still subject to removal proceedings because of the arre.st. 

T and U visa relief 

The T and U non-immigi'ant visas were created to improve public safety by providing crime 
victims with a shield of immigi'ation protection if they found the courage to come forward and 
report crimes. This was further Congressional recognition that immigrant victims’ fear of 
deportation prevents them li'om coming fonvard to report crimes. However, heightened 
immigration enforcement through local informal or 287(g) agreements have rendered the 
protections of the T and U-visa nearly useless for many victims to whom Congress intended 
immigration protection. 

As a technical assistance provider, we regularly receive calls from advocates and individuals 
wanting to report a crime and hoping that law enforcement will investigate the perpetrator. But 
victims fear coming foi'W'ard. 
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For example: 

Sonya had been repeatedly abused by her boyfriend. Despite severe abuse. Sonya was 
always too scared to call law enforcement because she was undocumented. After going 
to a shelter. Sonya found out that if she came forward to tell the police about the crime, 
she could be eligible for U-visa relie-f. However, the domestic violence service provider 
was aho concerned that law enforcement would deport her. Sonya ’s advocate searched 
and could not find any identifiable local /aw enforcement protocols about signing U 
visas. Sonya now has to choose between remaining undocumented and not seeking police 
protection or reporting the crime to the police and potentially receiving a certification 
for her U-visa application but also risking being put in removal proceedings and 
immigration detention. 

We train and encourage mainstream domestic violence service providers to programmatically 
ensure that immigrant victims have the same access to legal and victim services as any other 
victim. However, it has become increasingly difficult to encourage service providers who cannot 
keep up with the nuances of immigration law and enforcement to work with immigrant victims 
in jurisdictions that do not have procedures and protocols encouraging U-visa certification. 

Those applying for U-visas must provide a law' enforcement certification in order to meet the 
requirement of helpfulness w'ith a law' enforcement investigation or prosecution. Yet reports 
about local enforcement of immigration law's heighten immigrant victims’ oveniding fear and as 
in the case of Sonya, prevent undocumented victims from making police reports. 

Community Safety 

Building on Congressional intent w'hen creating the T and U visas, there is yet another significant 
effect of our failure to protect immigrant victims and facilitate their access to local law' 
enforcement protection. The effects endanger not just immigrant victims, but ever community 
member. Today, 25% of the United States population are either immigrants themselves or born 
to immigrant parents. Data from 2007 indicates that San Jose’s population is 37.2 % and the 


Fix, Michael and Jeffrey Passel “Immigration and Immigrants: Setting the Record Straight" The Urban Institute, 1994. 
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populations of both Miami and Los Angeles exceed 30%.^^ Overall, one out of eight people in 
the United States is an immigrant/" Furthermore, studies show that immigrant populations are 
increasing in lural communities and in many states that previously had much smaller immigrant 
communities. Indeed, Postville, Iowa is a perfect example of a small town reliant on the labor of 
hard-working and vulnerable immigrants. 

Immigrant victims face numerous banners in reporting crimes and certain crimes like domestic 
violence, sexual assault, and human trafficking impose additional barriers. Whether immigrants 
make up a small minority or a near majority of the population, it is vital to investigate and 
eliminate the banners that prevent immigi'ants from having equal access to the protections of 
local law enforcement. 

The stated goals of the 287(g) program and the Secure Communities Program are to keep our 
communities safe. The effect of local enforcement of immigration laws not only leaves 
immigrant victims unprotected but it also leaves entire communities unprotected. Each time an 
immigrant victim feels unsafe reporting a crime, one more crime remains unsolved and one more 
perpetrator is able to inflict a crime on another person. 

Conclusion 


Without a doubt, there are preexisting conditions that make it harder for immigi'ants to feel safe 
and comfortable accessing law enforcement protections. There are also immigration laws that 
will continue to create fear and vulnerability among immigi'ants. However, local enforcement of 
immigration laws creates the ultimate barrier. It effectively creates a two-tier system in this 
country. People who are not immigrants have access to a criminal justice infrastructure that 
strives to keep them safe. Immigrants on the other hand live in fear of victimization and are 
vulnerable to victimization. The lack of criminal protection only drives undocumented 
immigrants further underground. While the realization will come late, this two-tier system not 
only harms immigrants but promotes the commission of crimes against entire communities. 

Frey, William A. et al. “Getting Current: Recent Demographic Trends in Metropolitan America” The Brookings Institution, March 
2009, 

’^American Communities Survey, 2007, 
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Immigrant victims are obviously an extremely vulnerable community. But our experience 
providing technical assistance to advocates working with immigrant crime victims leads us to 
believe that victimization among immigrants is a continuum. The fear, hiding, and economic 
vulnerability places all immigrants within the range of victimization and keeps them vulnerable 
to that exploitation. Creating special screening or protections for immigrant victims is a 
remedial measure and will not solve the problems we see every day in our work. The United 
States should look at measures that proactively reduce the \nilnerability and exposure of 
immigrants to criminal activity and exploitation. We urge Congress to investigate the overall 
efficacy of local enforcement of immigration laws, not just as a resource issue but as a public 
safety issue that affects the lives and safety of all communities. To proactively increase 
community safety for immigrants and communities as a whole, local law enforcement should 
cease efforts to enforce immigration laws. 
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THURSDAY APRIL 2, 2009 

Chairman Conyers, Chairwoman Lofgren, Chairman Nadler, Ranking Member Smith, 
Ranking Member King, Ranking Member Sensenbrenner, and members of the 
Committee: we are Wade Henderson, President & CEO of the Leadership Conference on 
Civil Rights (LCCR), and Margaret Huang, Executive Director of the Rights Working 
Group. Thank you for the opportunity to submit testimony for the record regarding 
today’s hearing on state/local enforcement of federal immigration laws. 

As the nation’s oldest, largest, and most diverse coalition of civil and human rights 
organizations, LCCR has long been concerned with the civil rights implications 
surrounding the use of Section 287(g) of the Immigration and Nationality Act (“287(g)”). 
LCCR was founded in 1950 by Arnold Aronson, A. Philip Randolph, and Roy Wilkins, 
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and seeks to further the goal of equality under law through legislative advocacy and 
public education. LCCR consists of approximately 200 national organizations 
representing persons of color, women, children, organized labor, people with disabilities, 
older Americans, LGBT Americans, and major religious groups. 

Formed in the aftermath of September l l"', the Rights Working Group (RWG) is a 
national coalition of more than 250 organizations representing civil liberties, national 
security, immigrant rights and human rights advocates. RWG seeks to restore due process 
and human rights protections that have eroded since 9/11, ensuring that the rights of all 
people in the U.S. are respected regardless of citizenship or immigration status, race, 
national origin, religion or ethnicity. RWG is particularly concerned about the impact of 
287 (g) agreements on the civil liberties and human rights of communities of color. 

ICE 287(g) Agreements Lead to Racial Profiling 

287(g) was passed in 1996 as part of the Illegal Immigration Reform and Immigrant 
Responsibility Act (IIRAIRA), at a time when the Department of Justice recognized no 
inherent authority for state and local law enforcement to enforce federal immigration law. 
A 2002 opinion from the Department of Justice Office of Legal Counsel (OLC), 
however, reversed the earlier ruling and found that state and local police departments did 
have such an inherent authority. The use of Section 287(g), combined with the 2002 
OLC opinion, has lead to rampant abuses of the authority granted to local law 
enforcement agencies. 

An ICE factsheet describing the 287(g) program states that it is: 

not designed to allow state and local agencies to perform random street 
operations. It is not designed to impact issues such as excessive occupancy and 
day laborer activities ... it is designed to identify individuals for potential 
removal, who pose a threat to public safety, as a result of an arrest and/or 
conviction for state crimes. It does not impact traffic offenses such as driving 
without a license unless the offense leads to an arrest . . . Officers can only use 
their 287(g) authority when dealing with persons suspected of committing state 
crimes and whose identity is in question or are suspected of being an illegal 
alien. ^ 

When one looks closely at the implementation of 287(g) agreements, a few things 
become clear. First, despite the rhetoric that these programs are not intended to be used 
for traffic stops or to disrupt day laborer sites, the facts argue otherwise. The agreements 
have been used to set up traffic checkpoints in areas heavily populated by Latinos and to 
engage in “crime suppression sweeps” of day laborer sites. Arrest records in localities 
that have 287(g) agreements show that a majority of the arrests result from traffic stops 
that are not incident to serious criminal activity. Second, the push to focus on civil 


' United States Immigration and Customs Enforcement, Delegation of Immigration 
Aulliorily: Seclion 287(g) Iimnigralion and NalionaUtv Act, Sept. 5, 2007, available al 
ltllp:,7wvv n .ice.a ov/pi'iiews/factslieels'070906factslieet287gDrogovei:.!ilin . 
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immigration status has pulled limited law enforcement resources away from addressing 
criminal activity in their communities. Finally, because it is impossible to ascertain a 
person’s legal status by his or her name, appearance, or way of speaking, 287(g) 
programs that focus on enforcing civil immigration law incentivize police to target 
members of the Latino community in a broad way, leading to racial profiling. 

Racial profiling is an insidious violation of civil and human rights that can affect people 
in both public and private places - in their homes or at work, or while driving, flying or 
walking. Racial profiling by law enforcement instills fear and distrust among members 
of targeted communities, making them less likely to cooperate with criminal 
investigations or to seek police protection when victimized. Multiple studies have shown 
that when police focus on race, even as one of several predictive factors, they tend to pay 
less attention to actual criminal behavior. 

Racial profiling is defined as any use of race, religion, ethnicity, or national origin by law 
enforcement agents as a means of deciding who should be investigated, except where 
these characteristics are part of a specific suspect description. Under this definition, 
racial profiling doesn't only occur when race is the sole criterion used by a law 
enforcement agent in determining whom to investigate. Such a definition would be far 
too narrow. 

Today, overt racism is roundly condemned whenever it comes to light, and it is rare for 
individuals to be targeted by law enforcement agents solely because of their race. 
However, race is often the decisive factor in guiding law enforcement decisions about 
whom to stop, search, or question. Selective enforcement based in part on race is no less 
pernicious or offensive to the principle of equal justice than is enforcement based solely 
on race. Indeed, because the first form of selective enforcement is more prevalent and 
more subtle than explicit racism, it may be more damaging to our constitutional fabric. 


Racial Profiling is a Civil and Hnman Rights Violation 

“[RJacially biased policing is at its core a hnman rights issue. While 
some may view it as merely a public relations problem, a political 
issue or an administrative challenge, in the final analysis, racially 
biased policing is antithetical to democratic policing.”^ 

Local enforcement of civil immigration laws under 287(g) agreements is a civil and 
human rights issue, not just an immigration issue. Although the program is promoted as 
one that allows local and state police to identify serious criminals who are non-citizens 
and facilitate their deportation once their sentence is completed, the reality of that 


‘ Fridell, Lorie, et al., ‘Racially Biased Policing: A Principled Response.” Police Executive Research 
Fomm, 2001, p x. 

liilu:,7 www.pol iceroruni.oreyiiplo3 d/Racial!vBiasedPolicmEfLili%5Bl%.SD TL iSdOO SS 1230200.S1 14449. p 
di‘ 
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program has been rampant racial profiling that has affected undocumented immigrants, 
legal residents and citizens. 

A stated goal of the 287(g) program is to give police the tools to bring in absconders, 
criminals and security threats. Many supporters of 287(g) agreements will misleadingly 
cite cases of serious or violent criminals who are also undocumented. The simple fact is 
that the police always have the ability to investigate, question and arrest criminals, 
regardless of status. Giving officers the ability to inquire into a person’s citizenship in no 
way enhances their ability to meet the goals of any local law enforcement agency - to 
protect and serve the community it operates in. 

In written testimony by Frederick County, Maryland Sheriff Charles Jenkins submitted to 
the House Homeland Security Committee last month, he said “Some of the most serious 
offenses in which criminal aliens have been arrested as offenders and identified include; 
Attempted 2nd Degree Murder, 2nd Degree Rape, Armed Robbery, 1 st Degree Assault, 
Child Abuse, Burglary, and Possessing Counterfeit U.S. Currency.”’ Any local law 
enforcement officer can already arrest anyone suspected of committing these offenses, 
however, without authority from ICE, since the authority to arrest is based on the act and 
not the actor’s immigration status. The conflation of immigration status with criminality 
does not reflect reality and is nothing more than a tactic to inflate the necessity of a 
program that has been proven to be mismanaged and that operates with little to no 
oversight. 

Police officers have interpreted the authority from ICE to allow them to raid day laborer 
sites and use traffic stops to check people’s immigration status. Citizens have been 
detained after traffic stops based on their name and accent, or even for listening to 
Spanish music while standing outside a family business. Painting the program with a 
veneer of immigration enforcement does not accurately relay the nature of the program, 
nor does it cure the underlying violations. A recent Justice Strategies report entitled 
“Local Democracy on ICE: Why State and Local Governments Have No Business in 
Federal Immigration Law Enforcement” found that 287(g) agreements were being used in 
Maricopa County, AZ to do “crime suppressions sweeps” of day laborer sites."' A report 
by the North Carolina ACLU and the University of North Carolina Chapel Hill 
Immigration and Human Rights Policy Clinic studying the implementation of 287(g) 
agreements in North Carolina found that a majority of arrests in several counties came as 
a result of traffic stops, not criminal acts.^ 


’ Testimony of Sheriff Cliarles Jenldns. Frederick Counly, MD, to the House Homeland Security 
Committee, March 2, 2009. htti)://iioiiiel.and.lionse.gov.''SiteL)ocuments/2009!).i0414H92.'i-73S:34.Dd f 
' See generally Cliapter 2 “Local Democracy on ICE: Why Stale and Local GovenmieiUs Have No 
Business in Federal hmnigralioii Law Enforcemeul,” February’ 2009, 
hlip:.7vvww.iusUcestra iegies.org/si tes/delaull’'01estJS-Deiiiocracv-On-Ice-i)iim.Dd r 
’ “For c.-vamplc, during lire monlli of May 2008, cighty-llircc percent of lire inunigrants arrested by Gaston 
Comity ICE autliorizcd officers pursuant to the 287(g) program were charged witli traffic violations. 

Tliis pattern has continued as the program has been implemented tlironghout tlie state. The arrest data 
appears to indicate that Mecklenburg and Alamance Counties are tj'pical in the targeting of Hispanics for 
traffic offeuses for the purposes of a deportation pohey.” The Policies and Politics of Local Iimnigration 
Enforcement Laws, Febniary 2009, Pg. 29, hltD:.//acluofnc.ora/fi!e s/2 87 gpolicv review O.p df 
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Racial Profiling is an Ineffective Tool of Law Enforcement 

In addition to violating individual’s civil and human rights, racial profiling has long been 
understood to be an ineffective method of law enforcement. Targeting people based on 
race, religion, ethnicity or national origin rather then specific indicators of criminal 
activity may increase the number of people who are brought through the system, but 
decreases the hit rate on catching criminals. By focusing on spurious factors unrelated to 
criminal activity, profiling allows criminals to go free while terrorizing communities and 
destroying relationships between local law enforcement and the communities they serve 

This was made clear In 1998 when the U.S. Customs Service responded to a series of 
discrimination complaints by eliminating the use of race in their investigations and 
focusing solely on suspect behavior. A study by Lamberth Consulting found that this 
policy shift lead to an almost 300% increase in searches that resulted in discovery of 
contraband or illegal activity.* More striking was the blunt commentary by the DC 
Police Chief Charles Ramsey about why it took so long to find the DC area snipers. For 
days while two men drove around shooting unsuspecting victims in parking lots and at 
gas stations, police in the area were relying on scientific profiling that determined the 
shooter was white. When asked about the amount of time it took to find the snipers, the 
Chief Ramsey commented “We were looking for a white van with white people, and we 
ended up with a blue car with black people.” 

Racial Profiling Violates U.S. Laws 

According to the U.S. Constitution, federal laws and guidelines, and international treaties, 
every person has the fundamental right to equal protection under the law, regardless of 
race, ethnicity, religion, or national origin. Two of these sources are the 14* Amendment 
of the Constitution and the Department of Justice’ “Guidance Regarding the Use of Race 
by Federal Law Enforcement Agencies.” The Equal Protection clause of the Constitution 
reads in part “. . . nor shall any State deprive any person of life, liberty, or property, 
without due process of law; nor deny to any person within its jurisdiction the equal 
protection of the laws.” The DOJ Guidance states unequivocally: 

In making routine or spontaneous law enforcement decisions, such as ordinary 
traffic stops. Federal law enforcement officers may not use race or ethnicity to 
any degree, except that officers may rely on race and ethnicity in a specific 
suspect description. This prohibition applies even where the use of race or 
ethnicity might otherwise be lawful.^ 


Lambertli Consulting, “Racial Profiling Doesn’t Work.” htlp:.'ywww.lamberthconsiiltjng.com'about-raciai- 
profiling/racial-profiling-doesnt-work.asp 

' Department of Justice “Guidance Regarding llie Use ofRace By Federal Law Enrorcenieni Agencies,” 
June 2003, hUp://w«vv.usdoi.aov/crt / sDlit/documenlsi'guidaiice on race.php 
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Implementation of 287(g) programs by local law enforcement have run afoul of both of 
these provisions, and many more. In a recent hearing on 287(g) programs before the 
House Homeland Security Committee, there were several claims made that not a single 
complaint about racial profiling had been lodged in areas where 287g) agreements are in 
place. These statements belie the reality of existing lawsuits, lack of oversight, and 
convoluted complaint processes that make it difficult if not impossible to track such 
complaints. 

Currently, there is a class action suit certified in Maricopa County, AZ, alleging illegal 
profiling*, a lawsuit against Fredrick County, MD, under the Maryland Public 
Information Act attempting to obtain documents that would prove the racial profiling 
inherent in its application of 287(g)’, and a Department of Justice investigation into 
allegations of discriminatory police practices and allegations of discrimination on the 
basis of national origin."’ Lawsuits and investigations aside, a recent GAO report shed 
light on the complete lack of oversight and general mismanagement of the 287(g) 
program." In addition, a report from the ACLU of North Carolina and the University of 
North Carolina Law School describes in great detail the difficulty in locating a complaint 
process (if one is available) and the complete lack of process to file a complaint in some 
287(g) jurisdictions.'^ Due to the lack of oversight and the difficulty in filing a 
complaint, the true scope of civil and human rights violations arising from state and local 
enforcement of federal immigration laws is not yet clear, but anecdotal evidence 
indications that violations are pervasive. 

Authority to Enforce Federal Immigration Laws Should Reside with the Federal 
Government, not be Devolved to Local Police 

The 287(g) program is part of a dangerous trend that can inhibit effective law 
enforcement and ultimately can endanger the lives of all persons who depend on law 
enforcement for protection. When local law enforcement begins targeting people for 
their suspected immigration status and not criminal activity, the entire community 
suffers. Recommendations by the Major Cities Chiefs on local enforcement of federal 
immigration law states in part: 

Immigration enforcement by local police would likely negatively effect and 
undermine the level of trust and cooperation between local police and immigrant 
communities. If the undocumented immigrant’s primary concern is that they will 
be deported or subjected to an immigration status investigation, then they will not 
come forward and provide needed assistance and cooperation. Distrust and fear of 
contacting or assisting the police would develop among legal immigrants as well. 


* “Ortega Melendres, el al. v. Aipaio, el al,” hllD:.//\varv.iiuiidef.org/tie\vs/'releases/arDaio 2 [1 09./ 

’ Iilip: / /vvvv». casademaiv land. ora./mde.vpliD?id=~590&oDlioir co m conieni& iasUt lev 
' "Letter from Acting Assistant Attorney General Loretta King to Maricopa Comity Sheriff Joseph Arpaio, 
March 10, 2009 http://ndlon.oig.%nagc s/ dociimcnts/iisdQitctteitoarpaio.ixtf 

" See generally “Better Controls Needed over Program Autliorizing State and Local Enforcement of 
Federal Immigration Laws," Januan' 2009. httD:/7wwvY.g3O.gov/new.iiems/d09 109.pdf 
See generally “The Policies and Politics of Local Inimigralion Enforcement Laws; 287(g) programs in 
Norlli Carolina,” Febniary 2009, litlp://aclnofnc.ore/files/287gpohcyreview O.pdf 
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Undoubtedly legal immigrants would avoid contact with the police for fear that 
they themselves or undocumented family members or friends may become subject 
to immigration enforcement. Without assurances that contact with the police 
would not result in purely civil immigration enforcement action, the hard won 
trust, communication and cooperation from the immigrant community would 
disappear. Such a divide between the local police and immigrant groups would 
result in increased crime against immigrants and in the broader community, create 
a class of silent victims and eliminate the potential for assistance from immigrants 
in solving crimes or preventing future terroristic acts.*^ 

There is an emerging consensus that giving state and local police the authority to inquire 
into people’s immigration status interferes with a police force’s mission and subverts 
critical community policing goals. In a recent letter to House Judiciary Committee 
Chairman John Conyers, El Paso County Sheriff Richard Wiles wrote; 

[Ljocal law enforcement depends on the communication of the community it 
serves in order to prevent and solve crimes in its jurisdiction. In fact, many local 
agencies spend large amounts of time and energy building relationships just for 
this purpose. The enforcement of federal immigration laws by local law 
enforcement will undermine these efforts and impair cooperation and 
communication between local law enforcement and the communities they serve. 

The significance of this letter is amplified by the fact that El Paso County is just across 
the border from Ciudad Juarez, a city that is recently in the news for the high number of 
murders and increasing violence attributed to the drug trade. Sheriff Wiles and others 
understand from years of experience that if community members have to weigh the 
possibility of becoming a victim of violence in their own neighborhood against the 
certainty that they or a member of their household will be detained and deported, they 
will take their chances with violent elements. Such a policy creates safe havens for 
criminals who will exploit the community’s fears and use the lack of trust in law- 
enforcement to hide in plain sight. 

By allowing police officers to detain people for civil immigration violations, either 
through 287(g) agreements or through an understanding that they have “inherent 
authority” to enforce federal immigration law as laid out in the 2002 Department of 
Justice ruling, police are distracted from their primary purpose, which is to protect and 
serve the community they work in, leaving victims of crime vulnerable. One of the most 
egregious examples of this trend is the case of Rita Cote. She was present when her sister 
called the Tavares police in Lake County, FL to her house in fear of her life as she was 
being beaten by her boyfriend. When the police arrived, although the victim had bruises 
around her neck and was pleading with the police to arrest her boyfriend, the officers on 
the scene instead proceeded to inquire into the immigration status of those present. 


Major Cities Chiefs Immigration Committee Recommendations: For Enforcement of Immigration Laws 
bv Local Police Agencies, Adopted June, 2006 

li llD://'wvvw.maiorciliescliiefs.ora''pdl'piibiic,dncc position slatemem revis ed cefpdf 
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resulting in the arrest of Rita, the victim’s sister who was present and translating for the 
victim. The accused batterer was left in the house with.''* 

The use of 287(g) agreements to target people based on their race has led to civil rights 
violations beyond the initial racial profiling. For example, Juana Villegas was pulled 
over in Nashville, TN, while driving back from a doctor’s appointment. She was nine 
months pregnant and had her two other children in the car with her. Although the traffic 
violation would usually result in a citation, the police officer arrested her and took her to 
the police station on suspicion of being undocumented. Even though she was being held 
on a misdemeanor traffic violation and a civil immigration infraction, she was forced to 
give birth while shackled and in police custody, then separated from her newborn and not 
allowed to nurse or use a breast pump for the next two days.'^ 

These violations are not limited to immigrant communities; they also affect US citizens. 
No case illustrates this better than that of Pedro Guzman, a U.S. citizen bom in California 
who was deported to Mexico because an employee of the Los Angeles County Sheriff s 
Office determined that Mr. Guzman was a Mexican national. Mr. Guzman, cognitively 
impaired and living with his mother prior to being deported, ended up being dumped in 
Mexico - a country where he had never lived - forced to eat out of trash cans and bathe 
in rivers for several months. His mother, also a U.S. citizen, took leave from her job to 
travel to Mexico to search for her son in Jails and morgues. After he was located and 
allowed to reenter the U.S., Mr. Guzman was so traumatized that he could not speak for 
some time. The illegal deportation of Mr. Guzman occurred pursuant to an TNA §287(g) 
MOA between Los Angeles County and ICE. Mr. Guzman and his mother have filed a 
lawsuit against ICE.'*’ 

Recommendations 

In sum, the 287(g) agreements are not being implemented as advertised by ICE and, in 
fact, are violating the rights of both immigrants and U.S. citizens. The agreements have 
led to widespread profiling by local law enforcement, terrorized communities, and 
increased threats to public safety. LCCR and RWG strongly urge the Department of 
Homeland Security to 

O MiindaTc a thorough independent review of current agreements and similar programs 
during which time no new INA §287(g) agreements should be entered into.; 

O .Actively enforce anti-discrimination civil rights protections and implement policies 
and funding that support community policing and effective law enforcement; 


''' “ACLU OfFlorida Demands The Release Of Illegally Detained Woman In Lake County,” 2-23-2009, 
l iilBttAvvvv ,acU!, o rg/inmiig.ran t s.tdeieiiliont38S14nTs20090223.hlinl 

' ’ Tcmicsscc Iimnigrant and Rerugee Riglits Coalition, “Inunigrant Mollicr SuTfers at Hands of Nashville 
Law Enforcement,” July t4, 2008, available at http:/;wwwt tiunumitiant.org/itcws.pho7viewStQ ry ~ 153; see 
also, 'Immigrant, Pregnant, Is Jailed Under Pact” Julia Pteston. New York Times, July 20, 2008, available 
at http://yvw'yv.nvtimes.com/2008/07/20/ns/20immig.htmi? ml . 

Paloma Esquiv el, “Suit Filed Over Disabled U.S. Citizen’s Depoitation Ordeal.” Los Aisles Times. 
February 28, 2008, available at lii lp:/yai1icles.latimes.com/2008/feb/28/locaLme -£i izmaii 28. 
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o Re-asserc federal authority over national immigration laws and policies and reject the 
authoriU' of states and localities to enforce these fedeml responsibilities; 
o Train state and local officials about their proper role in the enforcement of criminal 
laws related to immigration rather than civil immigration enforcement. 

Thank you again for the opportunity to express our views regarding today’s important 
hearing. We would be happy to answer any post-hearing follow-up questions you may 
have. 
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Mardi 31,2009 
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March 30. 2009 


The Honorable John Conyers, Jr. 

2426 Rayburn House Office Building 
Washington. DC 205 IS 

The Honorable Zoe Lx}fgren 
102 Cannon House Office Building 
Washington, DC 20515 

The Honorable Jerrold Nadler 
2334 Rayburn House Office Building 
Washington, DC 20515 

Dear Chairmen and Madam Chairwoman; 

Thank you for giving me the opportunity to tell my story. 

I was driving home from work on 1 6th st and Grant and 1 was pulled over. My 
tags. Insurance and registration were all up to date. The officcT said be was pulling me 
over for invalid registration which was not mie. He then demanded 1 show him my 
license which I did. He was acting as if I was some kind of criminal. What he was really 
doing was racial profiling me. He was trying to see if I was a US citizeiL As I tried to 
convince him that I was. he was gening rude with me and told me to shut up. What 
respectable person does that? 1 was treated like a criminal when I hadn't done anything 
wrong. He couldn't even give me a ticket for anything because I was not breaking any 
laws. The only thing I was doing was going home to my family. I told him to ticket me or 
let me go. He gave me a ticket for no registration. How is that possible when I showed 
him my p^r woric? I contested this and wrote a letter to the court explaining how I was 
treated and they dropped the ticket This was a violation of my constitutional rights. 





Mr. Antonio Regalado Sr. 
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March 28. 2009 

The Honorable John Conyers, Jr. 

2426 Rayburn House Office Building 
Washington, DC 20515 

The Honorable Zoe l^gren 
102 Cannon House Office Building 
Washington. D.C. 20515 

The HcMiorable Jerrold Nadler 
2334 Rayburn House Office Building 
Washington. DC 20515 

Dear Chairmen and Madam Otairwoman, 

Thank you for giving me the opportunity to tell my story. My name is Candido de la 
Torre and I am a resident of Qu^n Creek, AZ located in Maricopa Coun^. 

On March 14, 2009 my sister in law and I were going to nioenix and were stc^>ped by a 
Maricopa County deputy. I was asked for my proof of citizenship and told them that 1 
was a citizen but did not have documents with me. The deputy tdd me I was lying, 
handcuffed and detained me. The deputy used foul language when talking to me. 
Another deputy asked my sister in law the same questions and told her she was lying. 

The deputy kept n harassing my sister in la and did not believe what she was saying. I am 
a U.S. citizen and feel like 1 cannot drive to work without fearing Sheriff Officers. 

Thank You, 


Candido de la Torre 
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March 28. 2009 

The Honorable John Conyers. Jr. 

2426 Rayburn House Office Building 
Washington. DC 20515 

The Honorable Zoe Lofgren 
102 Cannon House Office Building 
Washington. D.C. 20515 

The Honorable Jerrold Nadier 
2334 Rayburn House Office Building 
Washington, DC 20515 

Dear Chairmen and Madam Chairwoman. 


My name is Dante Castillo I was stopped by the Sheriff Department Officers while taking 
down an ice chest from my car. The c^icer asked me for any proof of my U. S. 
Citizenship and followed me inside the apartment where he subsequently asked my wife 
for her documentation. 1 think this is a clear case of racial profiling. I had done nothing 
wrong to warrant this interrogation by MCSO Officers. 


Thank you again for your attention. 
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March 28,2009 

The Honorable John Conyers, Jr. 

2426 Rayburn House Office Building 
Washington. DC 205 IS 

The Honorable 2ot l^oTgren 
102 Cannc« House Office Building 
Washington, D.C. 20S1S 

The Honorable Jerroid Nadler 
2334 Rayburn House O^ice Building 
Washington. DC 20515 

Dear Chairmen and Madam Chairwoman, 

Thank you for giving me the opportunity to tell my story. My name is Josefina 
Paderez and 1 live in Guadalupe. Arizona. On April 3, 2008 1 was walking on Avenida 
del Yaqui in Guadalupe when 1 was stopped by a Maricopa County Sheriff Officer 
Hawkens. He asked me for an identification and I produced my Pascua Yaqui tribal 
ldentificati(Hi the only ID 1 had. He then took it from me and told me This ID is not 
acceptable, we caruioc acce^rt it! You need to get in the car so we can check you 
downtown." 

I told him that 1 would not get in the car, but my grandmother lives down tbe 
street and that someone there could tell him that "I’m from here". I then walked away 
and went to my grandmothers, leaving the officer behind. Later they went to my 
grandmothers to verify my sttKy. 

Thank you. 






Josefina Paderez 
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March 28. 2009 

The Honorable John Conyers. Jr. 

2426 Rayburn House Oflice Building 
Washington, DC 205 IS 

The Honorable Txit Lofgren 
1 02 Cannon House Office Building 
Washington, DC 20515 

The flonorable Jerrold Nadler 
2334 Rayburn House Oflice Building 
Washington, DC 20515 

Dear Chairmen and Madam Chairwoman: 

Thank you for gi\ing me the opportunity to tell my story. My name is Manuel Valenzuela, I 
am a member of the Pascua Yaqui Indian Tribe and am a United States Citizen. I live in the town of 
Guadalupe, Arizona. 

In April, 1 borrowed Andrew Sanchez's car (Andrew is my brotbo'-tn-law). 1 was taking my 
wife to have dinner. 

I was driving when deputies from the Maricopa Coun^ SberifiTs Oflice turned on their lights 
and I pulled into ray mother's yard. As soon as I stopped the car, the deputies came out of their car 
with their guns rea^ to fire at me. llien they handcuffed and arrested me. 

The deputies said that 1 was stopped because my hi^ beam headli^ls were on. I think that 
they slof^xd me aiMl pointed their guns at me because of the color of my skin. They have targeted my 
family and me because we stood up to him. 

Since then 1 had resolved the ticket by paying the fine, but the Arpaio's deputies would rtot 
leave me alone. On February 4, 2009, 1 was %\^king out of a store in Guadali^ when 1 was again 
handcuffed arKl arrested. Ihey said that it was because 1 had an outstanding warrant It turned out that 
the warrant was because I ow^ S0.40 (forty cents!) of a S135.00 ticket 1 thought I had paid oft 

The SherilTs treatment of my family and me is clearly an attack because of the color of our 
dun and the fact that we spoke out against him. Please help stop these abuses. 



Manuel Valenzuela 
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March 28, 2009 

The Honorable John Conyers, Jr. 

2426 Rayburn House Office Building 
Washington. DC 205 15 

The Honorable Zoe Lofgren 
102 Cannon House Office Building 
Washington. D.C. 20515 

The Honorable Jerrold Nadler 
2334 Rayburn House Office Building 
Washington. DC 20515 

Dear Chaimten and Madam Chairwoman, 

Thank you for giving me the opponunity to tell my story. My name is Elaine 
Sanchez, i am a 32 yearoold Yaqui Indian and American citizen bom and raised in 
Guadalupe. Arizona. On May 28. 2008, as 1 drove home, deputies from the Maricopa 
County Sheriffs Office followed my van for almost a mile at a close distance without 
their limits. I was tenified. 

As 1 arrived home. I drove my van into the back yard and was knocking on the 
back door for my mother to answer when I was surrounded and violently taken to the 
ground by a number of deputies. While my children watched one deputy kneed me in the 
back while handcuffing me « all because they allege that the light for the license plate 
was not working. How could they have seen that my light vras out when the sheriJfTs first 
saw me? I was driving south on the Avenida del Yaqui and they were driving North. 
They couldnM have seen my tail light was out. I wasn't cited for the light violation but I 
was charged with disorderly conduct. The charge was ultimately dismissed. 

As I was being handcuffed one of the deputies acknowledged that he recognized 
me. This is one reason I feel that my family and I are being targeted by the Maricopa 
County ShcriflT. 

Thank you again for your attention to this issue. 

SiiKerely, 


)< 


JmchiAi. 


Elaine Sanchez 
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AZ Coalition for Imn^lgrant Rights 

Testimony Statement of Reyna Polanco regarding Mancopa County Sherriff s Department Operations and the 327 G 

Agreement 

For the House Subcommittee on Immigration, ciUrenship, Refugees, Border Security and international Law and the 
House Subcommittee on the Constitution. dvM Rights, and CMI Liberties 
Joint Hearing on the Public Safety and Civil Rights ImpHcations of State and Local 
Enforcement of Federal Immigration Laws 

April 2. 2009 

My name is Reyrw Polartco, I am a naturalized U.S. citizen and a resident of Phoenix, AZ. I am 44 years old, an 
am a mother of 3 high school aged children and am married to a natural born U.S. citizen. I have served as an elected 
official in the capacity of a Governing School Board Member for the Roosevelt School District in South Phoenix, AZ. My 
husband served In the United States Armed Forces; United States Army ar>d then developed a career In law 
entorcemerrt. 

In April of 2008, 1 witnessed a Maricopa county Sherriff Office operation In North Phoenix. AZ. I witnessed a 
check point set up by Maricopa County deputies. I noticed that they were only pullirig over work trucks or work related 
vehicles, however, 1 also saw them pull over the vehicle In front of me. In which a Hispanic woman was the driver, her 
passengers were two children (2 girls). The woman was asked to step out of her vehicle, at which point I pulled over as 
wen. I proceeded to ask why there was a check point and as to why the woman was being pulled over. She was being 
asked for her legal status. Her daughters were crying and being pulled away from her mother. There were some minute 
men protesters and some Immigrant rights advocates. I was trying to figure out what was happening to the family when 
a Sherriff deputy grabs me by my left arm and shakes me while using excessive force. i am a respectable member of mty 
community and am only 5‘1 and weigh about IIS lbs. I was not being a menace or threat. 

I was asking why he was grabbing me, fearing for my life, at that point, as I was experiencing a lot of physical 
pain, not to mention pank and nerves. I didn’t understand why I was being treated the way that I was. I can only state 
that I have a heavy accent as my native language Is not English and my physical appearance is very brown and )el black 
hair. The deputy didn't respond to my question and released me due to a lot of protesters yelling at him. I qukMy 
proceeding to find a supervisor in order to file a complain and or police officer to get a report taken only to find no one 
willing to do it not even the supervisors on the scene. An ambulance was called as 1 was distressed and hun and I was 
taken to a local hospital. I was released with contusions to my left arm, It later bruised and most of my arm was swollen 
and painful for days to follow. Phoenix Police Supervisors came to take my report later in the days that followed the 
Incident and then turned over the report to the Federal Bureau of Investigation department of Internal Affairs. 

That day (hat I pulled over to help In a situation that I was witnessing to be aggressive and mean spirited and not 
a representation of whai I believe the true spirit Of the law. the Maricopa county Sherriff $ office was showing Its 
excessive force and abuse of power over a people. I witnessed the aggressive, demeaning and discriminating actions 
used against people of Hispank decent. I was treated the way that I was treated due to my physical appearance. I was 
fortunate that there were eye witnesses and a by stander that caught the situation on tape. The filmed piece can be 
found on u tube, the bystander, was a member of the community and placed It there to show the Maricopa County 
Sherriffs offke aaions that he states is supported through the 327g poficy that he has with Department of Homeland 
Security. 

On behalf of the US Hispanic born community In Arizona. I ask for your intervention on what appears to be the 
most deplorable display of law enforcement abuse that uses the 327 g as a tool to discriminate and control a community 
by Instilling fear in the worst sense of the word. Please help us keep our communrtles together and safe. 

Sincerely, 


Reyna Polanco 
South Phoenix resident 
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March 31,2009 

a f- ■ 1 itlTl 'l.lbL b'l'l ( t 1} t S j] 

ki} i)Lii 1 Ho.i m: u P>i lidtn^- 
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\N . ihiiVl'*''' ik 205.5 

Tht ]] )in labk Icriidd Nadler 
2554 iOiyhiim Htvjsii Oliitc Building 
\V ashington. DC 2o5 1 5 

Dear Chaintien and Madain ( b ■ r\Mn'iaii. 


I am wriihig to say t'nai 1 uni glad that you have ilecided to hold a hearing to 
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March 30, 2009 

The Honorable John Conyen, Jr. 

2426 Rayburn House Office Building 
Washington, DC 2051 S 

The Honorable Zoe Lofgren 
102 Cannon House Office Building 
Washington. D.C.205I5 

The Honorable Jerroid Nadler 
2334 Rayburn House Office Building 
Washington. DC 20S 1 5 

Dear Chairmen and Madam Chairwoman. 

Thank You for listening to my story. One that is repeated many times a day by people that many 
times is afraid to speak. 

Several Deputies surrourxled the car I was in with two other passengers. I asked the deputies 
"can I help you?" and they responded, "we heard some noise and came to check it out." The 
deputies asked us what we were doing there and I told them that I was dropping off my 
gtrlfnend. The deputies didn't believe me therefore barged inside the house arrd brought out my 
gtrifnend to verify my story after she verified what I had told them they let her back in into the 
house. The MCSO deputies then proceeded to interrogate the other two passengers asking if they 
had ID or if they were here illegally. The passengers defended themselves by askirrg. "why do wc 
have to show you our ID? Wc weren’t driving," the deputies respoTtded with "We won't leave 
until you show us a form of I.D." The guys didn't want any problems so they showed their l.D. 
The deputies firtally left, no citation was issued. The)' scar^ my girlfriend, my fnerxls. and me 
just bemuse of the color of our skin. I believe that 1 was racially profiled thanks to a Sheriff that 
thinks he will clean out Maricopa County of so called “illegal diens.*' They use the excuse of 
looking for “illegals*' to harass any one that looks brown, they create distrust among the law* 
abiding citizens, and violate of our civil rights and human ri^ts at their whim. 

Thank you for taking hearing my experience with SherifT Arpaio’s deputies. 


Sincerely 
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March aO.OOM 

The Honor^le Cooycrt, Jr. 

2426 Rayburn Houie Of^ Building 
WuhingtoQ D.C. 20515 

The HooonUe Zoe LofgreD 
102 CazBKMi House OfBce Building 
Washingun D.C 20515 

The Hooor^ Jerrold Nsdler 
2334 Rs^bom Hotue Office Building 
W ashington D.C 205 1 5 

Deer Chiinneo and Mndm Chairwoman, 

Tlunk you for giving me die opportunity to tcU my story. My name is Ltas Coitca 
United States Chizea. I reside in Phoenix, AZ loaded in Mariot^ County. 

Arpak) «Kl the Maricopa County Sheriff Office (MCSO) set up a COTunand center near 

“^serel live at the in teracction of Cave Creek Rd. and Bell Rd. in Apnl 2008. My cou sin , 
Jmm Hsmodax a«k«^ »» to ffiv* him • tide «o dutt lw> m»M fwy his ntitrKinaurance. 1 
was pulled over i believe was racially profiled. They asitod for driver’s 

registration, aiKl insunoce. I was released. The MC^ also asked nxy cousin, a 
in the Gv for identification. I was allowed to go, bt4 be wu ancited for an 
invalrf idenitflcaiiraL l believe the reason I waa pulled over ww I wm nsially 

profiled. 


Thank you, 




V- 

CortMJr. 



M.J TT*«0 «»oT-ae — 


•eve *.eT too 


AaO'AXXMnMMOO* 


S XMMOX 


■ WWM 
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Ibc Hunuuiblu /oe Lolgien 

Bi2 *. 1011011 HoLot ' Ofic, R\. kliog 

\V;ishiriqi<m. Dt 20515 

I'iie Honcmbic Jcrrolci kadler 
2334 Rayburn 'rknjse OiFice Buiiding 
Washio,g\ori.xDC 20515 


Dear Chdirr^ien and Miidaiu Chai:nv<'man, 


1 arn iM-iting lo sav that I am glad lliat you have decided to hold a hearing to investigate the 
harm, in our comriiuriiiy caused by Uic Maricopa County Sheriff’s Office 2B7(g} agrecTTicnis \viih Lhc 
federal goVeriinieni, 

t iiP latiialmcii f ai diMrijurn I i el m at* t-^uili* i nr lai hmieir m \m it. 

wht-n dcji 5 i < Tht h im n j ' iniu ^'l nf ' '.Kpptu nu i n ^ aC ** . h ihtr h i 
stopped iv- thc-'v responded that it wo? a lOLiiitic i he y aaked me tta aiv vli ivci, Oct us*..- 
teg -.r HUT mt n u -m 1 h ' - u nrtn Mhui i%l-c I ae un \h i nad b* j. t* i )t<i It m t ’ 
t^■asn t saUsfi 1 i li then pu i* ui ' ‘ i M 1 tl .. d^liutv d ■_ bad been s-twppvd bc-auae i. am 

hi ninie at lit ciq iin di in in t.r I \ k’ _t w tin n •’ti.kei. 

in ml vau Lgainlor'ini jtf in m i (ht t ii t i I ic il profiling that are happening in 
Mancopja t ounty. 


Sincerely, 



1 ,1 n V m leieri ] i ! ni'h tt thi * ontrnts t 1 In 
1 1 lU’ C'dgt and bahcl k* h i -kit 1 ‘d 

U 


Mt 


i Sand.schafer 


k u aj d 1 tvt naiisiatcd it to ihe bu.si .,4' .my 
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March 30, 2009 


2426 Rayburn House Office Building 
Washington. DC 20515 

The Honorable Zoe Lo^ren 
102 Cannon House Office Building 
Washington, D.C. 20515 

The Honorable Jerrold Nadler 
2334 Rayburn House Office Building 
Washington, DC 20515 


Dear Chairmen and Madam Chairwoman, 

My name is Jose Luis Lotada Sanchez I was racially profiled and mistreated by the Maricopa County 
Sheriffs Department. On November ZS'^ of 2008 1 was pulled over in Fountain Hills a neighborhood of 
Phoenix Arizorta. The excuse the officer gave me to why he pulled me over was because I had no seat 
belt. When I was asked for kJentiflcation, I gave them my California identification. This Identification was 
never returned to me. I have been living in the United States for 20 years and had never been subjected 
to this kind of treatment. When I was parked I attempted to get out of my vehicle, and I was forced back 
in at gun point. Eight officers would then arrive at the scene and they all began to question me about my 
legality in this country, they were all trying to make me admit that I was here without permission. I was 
ad(ed for my social security numerous times, my English is not that good, and I had a hard time 
communicating with the officers. The officers told me that I was going to be deported, after being 
detained for a while the officers could not find anything to continue holding me, so they released me. 
Because of this incident I do not trust the police and vKiuld rather deal with difficult situations on my 
own and not call for help. Please help stop the Abuses that are going on in Maricopa County. 

Thank You, 



Jose Luis Lozada Sanchez 
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March 29, 2009 

The Honorable John Conyers, Jr. 

2426 Rayburn House Office Building 
Washington, DC 20515 

The Honorable Zoe Lofgren 
102 Cannon House Office Building 
Washington, DC 20515 

The Honorable Jerrold Nadler 
2334 Rayburn House Office Building 
Washington, DC 20515 

Thank you for the opportunity to provide this testimony. My 
name is Andrew Sanchez and I reside in Guadalupe, AZ located 
in Maricopa County. 

On April 3 2009 , 1 went to pick up my sister, Elaine, from 
work. As we passed the Family Dollar store and drove by 
Arpaio's Command post for his "crime suppression," I honked 
my horn in support of the people that were against Arpaio. 

I was promptly pulled over by deputies and after producing 
registration, license, and proof of insurance, I was interrogated. I 
was given a ticket for honking my horn. 

Even though the judge tossed the complaint, I believe strongly 
that Arpaio's deputies have targeted me and my family because I 
dared to speak out. Several of my relatives have been stopped 
and haras^ by deputies. 

We hope that you will be able to bring justice back to our 
community. 


Thank you. 



o 



